


i ee rn PR pe A ME RR NE NE A RO LE RARE RRA IE RS ak NI GR MY OR I I RS NE EY TERI LR OE TO RRO APSE ares 





The George Washington 


Law Review 





VoLuME 19 JUNE, 1951 NuMBER 6 








TABLE OF CONTENTS 


LEADING ARTICLES PAGE 
International Human Rights and Their Implementation ............... 

i Mi maaie dee hie cee Rey als aaa oes peu eTee eeaios Leonard P. Aries 579 

Why Exempt Interstate Commerce? .............. Harold Weinstock 613 


EDITORIAL PAGE 
EDITORIAL NOTES 


Freedom of Speech and Assembly in Streets and Other Public Places 637 
Federal Taxation of Alimony—Determinants of Income Tax Liability 


OS Ee Ee rer ee rret er iy rere 652 
Medical Services Rendered by Local Government—A Survey of Legal 
UN TINIE 5 cia ne svcsiacnweacesscbeswesnesccusesssckeewenes 675 


RECENT CASE ANNOTATIONS 
Admiralty—Liability of Fishing Vessel in Collision with Submerged 


Submarine for Failing to Show Daytime Signal .................. 688 
Aliens—Naturalization—Period of Good Moral Character ........... 691 
Criminal Tax Evasion—Net Worth Audit—Burden of Proof of Starting 

Be IE pq scncctcoceccn~ p055ne seal ence eases roneia ~<raeseu es 694 
Criminal Law—Wartime Suspension of Limitations Act ............. 698 
Federal Courts—Jurisdiction—Lanham Trade-Mark Act .............. 701 
Patents—New Use for Old Composition—Specific Structure .......... 705 
Patents—Standard of Invention—Combination of Elements ........... 709 
Constitutional Law—Dismissals under Loyalty Program—Effect of 

Sete, Biles, ad Wivst AmeGeils: oecccccccccccccccsncsevccesas 712 
Constitutional Law—Released Time for Religious Education—Violation 

Se PN FI isons s 6 occ k ceaccecsnessesseseeences 716 

BOOK REVIEWS 
Cases and Materials on International Law: by Edwin D. Dickinson .. 

EA A ey ee rr ee ee ee eee Paul M. Craig 720 
Estate and Gift Taxation, Cases and Materials: by Boris I. Bittker 

PE EEC CN eS ih Se ee a Eh ae Roy P. Franchino 721 

I i tas lla eat nae leap ohne e 725 


Copyright, 1951, by The George Washington University 


Tue Gerorck WasHincton Law Review, published six times a year, October, December, 
January, March, April and June. Publication office, Third and Reily Streets, Harrisburg, 
Pa. Executive office, The George Washington University, Washington, D. C. Subscription 
rate $3.50 per year: $1.00 per number. Foreign subscriptions, $4.00 per year. Entered as 
second-class matter November 21, 1932, at the Post Office at Harrisburg, Pa., under the 
Act of March 3, 1879. 

[i] 


| 
| 
) 
| 
i 
| 
| 
) 
: 
| 
| 
| 


Are Your Statutes e e e 
Up To Date? 


All the Amendments, Additions, Re- 
peals, etc. 


To your current compilations of Stat- 
utes, Codes and Laws 


By subsequent sessions of the legis- 
lative bodies (including 1951) 


For all State and Federal Statutes— 


As well as citations and constructions 
by the State and Federal Courts— 


Appear in the current issues of Shep- 
ard’s Citations. 


These are only a few of the many invaluable citation 
features appearing in the Shepard Bound Editions and 
the Cumulative Supplement Services which keep each 
edition Up To Date. 


Shepard’s Citations 


Colorado Springs 
Colorado 


Copyright, 1951 by Shepard's Citations, Inc. 








The George Washington 
Law Review 


VoLuME 19 JUNE, 1951 NuMBER 6 


INTERNATIONAL HUMAN RIGHTS AND 
THEIR IMPLEMENTATION 


LEONARD P. ARIES * 
INTRODUCTION 


We believe democracy to be a more mature form of 
government in a modern world. The essence of democ- 
racy is the recognition of the great worth of the individ- 
ual as a human being. Democracy lives when the rights 
of the individual as a human being are protected. These 
“human” rights, generally speaking, give dignity to the 
worth of the individual by granting equality of oppor- 
tunity to each individual in every endeavor of life regard- 
less of race, color, creed or nationality. We believe that 
the guarantee of these human rights guarantees the search 
for truth. We believe the path of that search, if ade- 
quately protected, brings understanding and peace. This 
we believe because we have faith in the potential capacity 
of men, given equality of opportunity, to reach such re- 
sults of understanding and peace in the world market 
place of ideas. 

Man’s striving for peace is not only “of our time.” Its 
beginnings parallel the origin of law itself, municipal and 
international. As the forms of government matured, 


* Legislative Attorney, Office of the Housing Expediter; Member of the 
Bar of the State of Illinois; Chairman, Educational Planning Committee, Wash- 
ington Area National Conference of Christians and Jews; Author of Let’s 
Tatk It Over (1941) and materials in legal and other publications. (The 
opinions expressed are the personal views of the author.) 
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more and more emphasis came to be placed on the rights 
of the minority and the individual as a minority of one: 
a recognition that the nation is as strong as its weakest 
individual. The shrinking of the world by expanded 
transportation and communication has frighteningly spot- 
lighted in an atomic age the lag between man’s scientific 
development and his governmental maturing. The estab- 
lishment of protection for men, to live as human beings 
one with another, with equality of opportunity and free 
from fear, is no longer an academic exercise but a neces- 
sity in civilization’s fight for survival. 

Once established on a world-wide basis, it is clear, that 
these “human rights” must be obeyed. It has become in- 
creasingly important, therefore, to discuss and analyze 
human rights in the field of international law. Our dis- 
cussion here, however, must be limited. We shall attempt 
to high light some of man’s efforts toward the establish- 
ment of protections for such human rights, the present 
status of such protection on a world-wide basis and 
some of the problems involved in the world-wide enforce- 
ment of such human rights once established. 


HISTORICAL PERSPECTIVE 


In a time of suspicion and distrust such as that in which 
we now live, when it is not unusual to label as visionaries 
those who advocate the establishment and enforcement 
of universal human rights, it is profitable to review brief- 
ly, the high lights of man’s struggle to achieve these 
rights, in various parts of the world, a struggle which 
after centuries has not yet concluded in, but may now 
look toward, the firm establishment of such rights for 
the entire world. Further, such a study assists in defining 
what is meant by the term “human rights” and what it 
has come to mean as molded by time and persistence. 
Since man’s memory is short, it also spot-lights the axiom 
that progress though sure, is slow, oft-times one step back- 
ward for two steps forward, oft-times vice versa. As 
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times and men changed, it was necessary to win over the 
same ground again and again. It is well to remember, 
however, that the efficacy of the statement “repeat a lie 
often enough and it is believed” holds equally for the 
truth. 

We could start this study with the Biblical Ten Com- 
mandments, but it is sufficient for our purposes to go 
back to June 15, 1215, when King John of England as- 
sented to the Magna Carta and gave legal status to the 
many rights and liberties, some already in use. The docu- 
ment is a basic stepping stone in the development of the 
legal concepts of due process of law, trial by jury, free- 
dom from unreasonable searches and seizures and free- 
dom of movement.* Thus, no bailiff could put any man 
“to his law,” without credible witnesses;* no free man 
could be seized, imprisoned or condemned except by the 
“legal judgment of his peers, or by the laws of the land ;” * 
to no one would right of justice be sold, denied or de- 
layed; * merchants and other persons were guaranteed 
safety and security in coming into and going out of Eng- 
land.° 

As we know and as we shall see, the mere statement of 
a right does not insure its enforcement. Thus, in 1628, 
the English Parliament stated its grievances on behalf 
of the English people to the King in its famous Petition 
of Right. Complaint was made against forced taxes and 
royal loans, imprisonment without due process of law, 
quartering of soldiers in private homes and punishment 
of individuals under pretext of martial law. The King 
conceded the right of the petition’s prayer that no man 
should be forced to make a loan or pay a tax unless by act 
of Parliament; that those imprisoned without due pro- 


1 Magna Carta; granting of the Magna Carta by King John, on June 15, 
1215, together with explanatory notes to the Charter. S. Doc. 232, 66th Cong., 
2d Sess. (1920). 

27d. at § 38. 

3 Id. at § 39. 

4 Jd. at § 40. 

57d. at §§ 41, 42. 
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cess be released; that the martial law decrees be revoked 
and the quartering of soldiers be withdrawn.° 

In 1647-8, during the political debates leading up to 
the Second Civil War in England, a group of independ- 
ents drew up a document called Agreement of the People 
which was presented to the House of Commons. The 
document proclaimed that the power of the Parliament 
was inferior only to that of their electors; that the power 
of Parliament extended generally to everything not ex- 
pressly or impliedly reserved to those who chose them, in- 
cluding freedom of religion and equality before the law. 
These things, among others, were declared to be “our na- 
tive rights.” * 

The Habeas Corpus Act of the British Parliament 
adopted in 1679, filled a gap in the guarantees to the indi- 
vidual by providing that an imprisoned person be assured 
of a speedy trial by a lawful court according to the law 
of the land. The writ of habeas corpus directed the sher- 
iff to bring the prisoner generally within three days to 
court and certify the reasons for his detention; if the im- 
prisoned were not indicted in the next term he could be 
freed on bail; and if not indicted in the second term, he 
must be discharged.® 

One of the fundamental charters of individual political 
liberties is the English Bill of Rights, approved by both 
Houses of Parliament and accepted by William and 
Mary in 1689 following the abdication of James II. Sus- 
pending laws by royal authority was declared illegal; 
levying money for the use of the crown without grant of 
parliament was declared illegal; prosecutions for pe- 
titioning the king were declared illegal; keeping a stand- 
ing army in peace-time without the consent of parliament 
was declared illegal. Election of Members of Parlia- 


6 Stephenson and Marcham, Sources oF ENGLISH CONSTITUTIONAL History 
(1937) pp. 450-452. 

7 Gardiner, THE CoNsTITUTIONAL DOCUMENTS OF THE PURITAN REVOLUTION, 
1625-1660 (2d ed., 1899) pp. 334-335. 

8 Stephenson and Marcham, op. cit. supra note 6, p. 558. 
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ment, declared the Bill of Rights, “ought to be free”; 
excessive bail “ought not to be required,” nor excessive 
fines imposed, nor cruel and unusual punishments in- 
flicted; jurors ought to be duly impanelled, and to re- 
dress grievances, strengthen and preserve the laws, Par- 
liament ought to meet frequently.’ 

One of the principal reasons for the Puritans’ leaving 
Europe to settle in the new world was to find a place 
where there could be freedom of religion. But it soon 
became apparent that that freedom could mean freedom 
even in the new world to practice only a certain type of 
religion. Thus, arose the necessity for a process of clari- 
fication and repetition. The Maryland Toleration Act 
which the Catholic colony of Maryland adopted April 
21, 1649 was the first law on religious liberty from a le- 
gally constituted legislature in America. It was intended 
to show the colony was not anti-Protestant and it re- 
stricted such liberty, therefore, to those “professing to be- 
lieve in Jesus Christ.” ** It was the Rhode Island Col- 
onial Charter of 1663, however, which first enunciated 
the doctrine of religious freedom for all.” 

The Pennsylvania Charter of Privileges, granted to the 
inhabitants of Pennsylvania in 1701, by William Penn, 
provided religious freedom for those “who shall confess 
and acknowledge One Almighty God,” established an 
Assembly to be chosen yearly by the freemen, and gave 
criminals the same privileges of witnesses and counsel 
as their prosecution.” 

The Declaration of the First Continental Congress 
meeting in Philadelphia in 1774 has been called ‘the 
“Magna Carta of civil liberty in America” since it laid 
claim for the colonies to all the human rights enjoyed 
by the English. Listed among these were life, liberty 


9 Td. at pp. 599-602. 

101 Commager, DocuMENTs oF AMERICAN History (4th ed., 1948) pp. 31-32. 

11 Rhode Island Manual, with Rules and Orders, for the use of the General 
Assembly, 1945-46, p. 84. 

121 Commager, op. cit. supra note 10, pp. 40-41. 
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and property of which they were not to be deprived with- 
out their consent; the right in the people to participate 
in their legislative council; the right peaceably to assem- 
ble and petition the king; the right of trial by one’s peers; 
the outlawing of a standing army in peacetime unless by 
consent of the legislature of the colony.” 

Three weeks before the Declaration of Independence, 
Virginia, on June 12, 1776, adopted its Declaration of 
Rights expressing its views of fundamental human rights: 
all men are by nature equally free and independent and 
have certain inherent rights which they cannot divest 
from their posterity such as the enjoyment of life and 
liberty, with the means of acquiring and possessing prop- 
erty, and pursuing and obtaining happiness and safety; 
government is for the common benefit and security of the 
people; elections to the Assembly should be free and all 
men have the suffrage; in criminal prosecutions a man 
has a right to demand the nature and cause of his accu- 
sation, be confronted with his accusers and witnesses, be 
entitled to a speedy trial by an impartial jury of his 
peers; freedom of the press is one of the great bulwarks 
of liberty; all men are equally entitled to the free exercise 
of religion, according to the dictates of their conscience.“ 

We are all familiar with the first national act of the 
United States of America, the Declaration of Independ- 
ence, which, born out of tumult and soul-searching in 
times that tried men’s souls, stated as self-evident truths 
of human rights that all men are created equal, that they 
are endowed by their Creator with certain unalienable 
rights, that among these are life, liberty and the pursuit 
of happiness—and to secure these rights, governments 
are instituted among men deriving their just powers from 
the consent of the governed. 

Thomas Jefferson wrote the Virginia Statute of Relli- 


13] JoURNALS OF THE CONTINENTAL Concress, 1774-1789 (1904-1931) pp. 


141 Commager, op. cit. supra note 10, pp. 103-104. 
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gious Liberty of 1786 and its guarantee of religious free- 
dom as a human right served as a model for state consti- 
tutions. Jefferson said in the statute: “. . . our civil 
rights have no dependence on our religious opinions, any 
more than our opinions in physics or geometry; 
therefore, the proscribing any citizen as unworthy the 
public confidence by laying upon him an incapacity of 
being called to offices of trust and emolument, unless he 
profess or renounce this or that religious opinion, is 
depriving him injuriously of those privileges and ad- 
vantages to which in common with his fellow citizens he 
has a natural right... .”* 

The Northwest Ordinance of 1787 adopted by the Con- 
gress of the United States and providing government for 
the people of the Northwest Territory, was the first na- 
tional delineation of specific human rights by the United 
States. It was the result of much debate, compromise and 
vision. Guaranteed specifically were: freedom of reli- 
gion, benefits of the writ of habeas corpus, trial by jury, 
proportionate representation, judicial proceedings ac- 
cording to the common law, bail except for certain capital 
offences, freedom from cruel and unusual punishments, 
no deprivation of a person’s property or liberty except by 
judgment of his peers or law of the land but no taking of 
property or services without just compensation, no law 
impairing private contracts, and no slavery or involuntary 
servitude except for convicted crimes.” 

A good gauge of the importance that the United States 
has placed on human rights can be seen in the fact that of 
the 22 amendments to the U. S. Constitution, 14 directly 
concern human rights. In a more limited sense, but nev- 
ertheless real, this is a growing emphasis also reflected in 
world thinking. The body of the U. S. Constitution itself 
guarantees that the privilege of the writ of habeas corpus 


15 Jd. at pp. 125-126. 
162 Carter, THE TERRITORIAL PAPERS OF THE UNitED States (1934) pp. 
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shall not be suspended unless required by the public 
safety in rebellion or invasion and that no bill of attainder 
or ex post facto law should be passed ;™ trial of all crimes 
except impeachment must be by jury in the state where 
the crime was committed ;** citizens of each state are en- 
titled to all the privileges and immunities of citizens in 
the several states; *° and no religious test can ever be re- 
quired as a qualification to any office or public trust under 
the United States.* The amendments to the Federal Con- 
stitution are a working agenda toward maturity in achiev- 
ing international human rights. The first ten, adopted as 
a set soon after the ratification of the Constitution, became 
properly known as the Bill of Rights. Aimed at restric- 
tions on the Federal central government, they provided 
for freedoms of religion, speech, press, assembly and the 
right to petition the government for redress of griev- 
ances;” the right to bear arms as part of a militia;” 
prohibited the quartering of soldiers in private homes 
in peacetime except by the owners’ consent or in wartime 
except by law;*” prohibited unreasonable searches and 
seizures of persons and their property and declared war- 
rants must be issued on probable cause; * provided that 
generally, no person need answer for crimes except on 
indictment by a grand jury, prohibited double jeopardy, 
provided that no person be compelled to testify against 
himself in a criminal case nor be deprived of life, liberty 
or property without due process of law and that private 
property cannot be taken for a public use without just 
compensation;* provided that the accused in a criminal 
prosecution should have a speedy and public trial by an 
impartial jury, should be informed of the nature and 

17 Article I, §9. 

18 Article III, § 2. 

19 Article IV, § 2. 

20 Article VI. 

21 Amendment 1. 

22 Amendment 2. 

23 Amendment 3. 


24 Amendment 4. 
25 Amendment 5. 
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cause of the accusation, should be confronted with wit- 
nesses against him, should have compulsory process for 
witnesses in his favor and should have counsel for his de- 
fense ;* preserved the right of trial by jury in suits at com- 
mon law involving more than $20.00; * prohibited exces- 
sive bail, fines or cruel and unusual punishment;* and 
provided that the people are the ultimate reservoirs of 
power by stating that the specific enumeration of certain 
rights does not deny others retained by the people,” and 
that powers not delegated to the government nor pro- 
hibited to the states are reserved to the states or to the 
people.” 

Three human rights amendments to the U. S. Constitu- 
tion followed in the aftermath of the U. S. Civil War 
and put into law the philosophy of freedom and equality 
enunciated by Abraham Lincoln in his Emancipation 
Proclamation.” The first of these, the 13th Amendment, 
prohibited slavery or involuntary servitude anywhere in 
the United States or any place subject to its jurisdiction, 
except for convicted crime; the 14th Amendment pro- 
vided for equal protection of the laws and forbade any 
state to deny any person within its jurisdiction such pro- 
tection; and the 15th Amendment prohibited the United 
States or any state from denying the right of citizens of 
the United States to vote on account of race, color or pre- 
vious condition of servitude. The last amendment to the 
U. S. Constitution affecting human rights is the 19th, 
adopted after persistent efforts in many countries of the 
world as well as in the United States, which prohibits 
the denial by the United States or any state of the right of 
a U. S. citizen to vote on account of sex.” 

The document which has served as one of the great 

26 Amendment 6. 

27 Amendment 7. 

28 Amendment 8. 

29 Amendment 9. 

30 Amendment 10. 


31 January 1, 1863, 12 Strat. 1268 (1863). 
32 Effective August 26, 1920. 
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sources of French thinking on human rights is the French 
Declaration of the Rights of Man and of the Citizen, 
adopted by the National Assembly of France in 1789. 
Men are born, and always continue, free and equal in re- 
spect of their rights, is the fundamental assumption of the 
Declaration. The natural rights of man are liberty, prop- 
erty, security and resistance of oppression. Political lib- 
erty consists in the power of doing whatever does not in- 
jure another. The law should be the same for all whether 
it protects or punishes, and all are equally eligible to all 
honors, places, and employments according only to their 
abilities and talents. Every man is presumed innocent 
until convicted. No man should be molested on account 
of his religious opinions. Since the unrestrained com- 
munication of thoughts and opinions is one of the most 
precious rights of man, every citizen may speak, write 
and publish freely, provided he is responsible for the 
abuse of this liberty, in cases determined by law. Every 
community has a right to demand of all its agents an ac- 
count of their conduct. The nation is essentially the 
source of all sovereignty and no individual or body of 
men is entitled to any authority not expressly derived 
from it. The end of all political associations is the pres- 
ervation of the natural rights of man.” 

In treaties with France, on the acquisition of Louis- 
iana;** with Spain on the acquisition of Florida; * with 
Mexico on the acquisition of California;** with Russia 
on the acquisition of Alaska; and in the treaty of peace 
with Spain on the acquisition of the Philippines, Puerto 


832 Conway, THE Writincs or THoMAs Paine (1894) pp. 351-353. 


34 April 30, 1803. 2 Miller, TREATIES AND OTHER INTERNATIONAL ACTS OF 
THE UNITED STATES OF AMERICA (1931) p. 501. 


35 Feb. 22, 1819. 3 Id. at p. 8. 
36 Feb. 2, 1848. 5 Id. at p. 219. 


37 March 30, 1867. 2 Treaties, CONVENTIONS, INTERNATIONAL Acts, PrRo- 
TOCOLS AND AGREEMENTS BETWEEN THE UNITED STATES OF AMERICA AND 
OTHER Powers 1776-1909 (1910) p. 1523. 
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Rico and Guam,” the United States guaranteed to the 
inhabitants of the acquired areas, pending admission into 
the Union, the enjoyment of their liberty, property and 
their religion. 

Following World War I, treaties were concluded gen- 
erally with provisions for the protection of minorities. 
Thus, for example, in the treaty of Versailles for the pro- 
tection of minorities in Poland, Poland undertook to 
assure full and complete protection of life and liberty to 
all inhabitants of Poland without distinction of birth, 
nationality, language, race or religion and to guarantee 
the free exercise of religious beliefs.” This treaty was 
signed by the United States of America, the British Em- 
pire, France, Italy, Japan and Poland and all except the 
United States ratified it. Similar treaties for the protec- 
tion of racial, religious and linguistic minorities were 
concluded at the end of World War I by the Principal 
Allied and Associated Powers with Czecho-Slovakia, 
Greece, Rumania, and the Serb-Croat-Slovene State. 
Similar provisions were also inserted in peace treaties 
with Austria, Hungary and Bulgaria and in declarations 
made by certain states on their admission to the League 
of Nations.“ 

Following World War II, the United States and other 
Allied and Associated Powers have concluded treaties of 
peace with Bulgaria, Hungary, Italy and Rumania.” 
These treaties became effective September 15, 1947. They 
contain provisions guaranteeing without distinction as to 
race, sex, language or religion, the enjoyment of human 
rights and of the fundamental freedoms, including free- 
dom of expression, of press, of religious worship, of polit- 


38 Dec. 10, 1898. Jd. at pp. 1693-1694. 
39] Hudson, INTERNATIONAL LEGISLATION (1931) p. 283. 
40 Hudson, CAsEs ON INTERNATIONAL Law (2d ed., 1936) pp. 53-54. 


41 Department of State, TREATIES AND OTHER INTERNATIONAL Acts, Series 
1648 (Italy), p. 134; Series 1649 (Rumania), pp. 45-46; Series 1650 (Bul- 
garia), p. 41; Series 1651 (Hungary), pp. 48-49. 
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ical opinion and of public meeting. Similar provisions 
are contained in the peace treaty with Finland.” 

The 21 American Republics, meeting at Bogota, 
Colombia from March 30 to May 2, 1948, adopted a doc- 
ument of major importance in the development of human 
rights in the international field: the American Declara- 
tion of the Essential Rights and Duties of Man. The in- 
fluence of history, law and earlier declarations is appar- 
ent with additions to conform to our modern economic 
society. Every human being has the right of life, liberty 
and the security of his person, is the first tenet of this 
Declaration. All persons are equal before the law with 
rights and duties without regard to race, sex, language, 
creed or any other factor. Every accused is presumed 
innocent until proved guilty. Guaranteed are freedom of 
religion; freedom of investigation, opinion and expres- 
sion; privacy of one’s home and correspondence; equal- 
ity of opportunity in accordance with natural talents; 
the right to peaceable assembly and to petition; the right 
of an accused to an impartial, speedy and public hearing 
by legal courts; protection against cruel or unusual pun- 
ishment; the right of every person to nationality, to reside 
in the state of which he is a national and to change his 
nationality; the right to own property. Special rights 
are recognized such as to an education, to work, to estab- 
lish a family, to health, to leisure time, to social security 
protection from old age or unemployment, special pro- 
tection for women during pregnancy and the nursing 
period and for all children; and the right to organize for 
legitimate interests such as political, professional, social, 
religious, or labor union. As the Declaration states, 
both as an expression of faith and a precept of individual 
human dignity: “Every person has the right to be recog- 


42 Department of State, Human Ricuts (1949) p. 33. This publication is 
a valuable compilation of selected important historical and contemporary docu- 
ments and statements pertaining to human rights. 
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nized everywhere as a person having rights and obliga- 
tions, and to enjoy the basic civil rights.” “ 


THE PRESENT STATUS OF INTERNATIONAL 
HUMAN RIGHTS 


The Universal Declaration of Human Rights is man’s 
best and most recent attempt to state a code of ethics for 
human conduct for an atomic age. It is a culmination of 
history. It recognizes that brotherhood is no longer a 
luxury; it is a necessity for survival, not of one group 
or one nation but of the whole world. Properly imple- 
mented for enforcement, it contains the potential for 
peace. 

The disregard of human life and human rights in 
World War II stimulated from its very beginnings a 
greater anxiety for one’s brother as well as for survival. 
President Franklin D. Roosevelt as early as January 6, 
1941 in addressing the Congress stated: “In the future 
days, which we seek to make secure we look forward to 
a world founded upon four essential human freedoms. 
The first is freedom of speech and expression—every- 
where in the world. The second is freedom of every per- 
son to worship God in his own way—everywhere in the 
world. The third is freedom from want, which trans- 
lated into world terms, means economic understanding 
which will secure to every nation a healthy peacetime life 
for its inhabitants—everywhere in the world. The fourth 
is freedom from fear, which, translated into world terms, 
means a world-wide reduction of armaments to such a 
point and in such a thorough fashion that no nation will 
be in a position to commit an act of physical aggression 
against any neighbor—anywhere in the world.” “ 

This philosophy was embodied in the document issued 
as a joint statement by the then Prime Minister Church- 
ill and President Roosevelt on August 14, 1941, so well 


43 Department of State Publication 3263 (1948) pp. 261-266. 
44 Department of State, HUMAN Ricuts (1949) p. 58. 
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known as the Atlantic Charter. The sixth section states: 
“after the final destruction of the Nazi tyranny, they hope 
to see established a peace which will afford to all nations 
the means of dwelling in safety within their own boun- 
daries, and which will afford assurance that all the men 
in all the lands may live out their lives in freedom from 
fear and want.” “*° 

In the very early stages of the war, the United Nations 
declared as one of its aims: “complete victory is essential 
to defend life, liberty, independence and religious free- 
dom, and to preserve human rights and justice.” *° 

During the course of the war, in the fall of 1944, repre- 
sentatives of the United States, the United Kingdom, the 
Soviet Union and China agreed at Dumbarton Oaks on 
proposals to create a general international organization; 
a portion of such proposals stated: “With a view to the 
creation of conditions of stability and wellbeing which are 
necessary for peaceful and friendly relations among na- 
tions, the Organization should facilitate solutions of in- 
ternational economic, social, and other humanitarian 
problems and promote respect for human rights and fun- 
damental freedoms.” * 

With the cessation of hostilities in Europe, the United 
Nations completed their charter at San Francisco on 
June 26, 1945, and it became effective October 24, 1945.*° 
The Preamble of the Charter states that one of the aims 
of the people of the United Nations in combining their 
efforts is to reaffirm faith in fundamental human rights, 
in the dignity and worth of the human person and in the 
equal rights of men and women. One of the purposes of 
the United Nations, the charter states, is to achieve inter- 
national cooperation in solving international problems 
of an economic, social, cultural or humanitarian charac- 


4555 Stat. 1603 (1941). 

46 Department of State Bulletin, Jan. 3, 1942, p. 3. 

47 Department of State Bulletin, Oct. 8, 1944, p. 372. 

48 Sohn, CASES AND MATERIALS ON Wortp Law (1950) pp. 1155-1181. 


INTERNATIONAL HUMAN RIGHTS 593 


ter, and in promoting and encouraging respect for human 
rights and for fundamental freedoms for all without dis- 
tinction as to race, sex, language or religion.** The Gen- 
eral Assembly is to initiate studies and make recommen- 
dations to assist in the realization of these human rights 
and freedoms.” In discussing international economic 
and social cooperation, the charter declares that the 
United Nations shall promote universal respect for and 
observance of human rights and fundamental freedoms 
for all without distinction as to race, sex, language or re- 
ligion™ and all members pledge themselves to take joint 
and separate action so to promote and observe them.” 

It is the Economic and Social Council, which is author- 
ized by the UN Charter to make recommendations for 
the purpose of promoting respect for, and observance of, 
human rights” and to set up commissions for the promo- 
tion of human rights.” 

Such a commission, the Commission on Human Rights, 
was established on February 16, 1946. Almost three years 
later, on December 10, 1948, the third session of the Gen- 
eral Assembly of the United Nations, approved the Uni- 
versal Declaration of Human Rights in Paris by a vote 
of 48 to 0. Eight countries abstained: the U.S. S. R., the 
Ukraine, Byelorussia, Poland, Czechoslovakia, Yugo- 
slavia, Saudi Arabia, and the Union of South Africa.” 

The Declaration is not a treaty. It is a statement of 
principles approved as a common standard of achieve- 
ment for all peoples and all nations. Mrs. Franklin D. 
Roosevelt, who had been the chairman of the UN Com- 
mission on Human Rights since it was organized, ex- 
pressed the thought in these words in a speech she gave 


49 Article 1, § 3. 

50 Article 13, §1 (b). 

51 Article 55. 

52 Article 56. 

53 Article 62. 

54 Article 68. 

55 Department of State Publication 3381 (1949). 
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at the UN General Assembly in Paris in discussing the 
Declaration: 


The fact that the Declaration does not state rules of law 
binding upon the members of the United Nations does not 
mean that it is without weight. Its approval will commit the 
members to strive by teaching and education to promote respect 
for these rights and freedoms and by progressive measures, 
national and international, to secure their universal and effec- 
tive recognition and observance, both among the peoples of 
member states themselves and among the peoples of territories 
under their jurisdiction. . . . This Declaration would have 
great moral force, and would say to the peoples of the world 
“this is what we hope human rights may mean to all people 
in the years to come.” We have put down here the rights that 
we consider basic for individual human beings the world over 
to have. Without them, we feel that the full development of 
individual personality is impossible.** 

The United States was active in the drafting of the 
Declaration and in urging its approval in the General 
Assembly. General George Marshall, as Secretary of 
State, called for its approval at the opening of the Paris 
session and emphasized its importance in these words: 

Systematic and deliberate denials of basic human rights lie at 
the root of most of our troubles and threaten the work of the 
United Nations. It is not only fundamentally wrong that mil- 
lions of men and women live in daily terror of secret police, sub- 
ject to seizure, imprisonment, or forced labor without just cause 
and without fair trial, but these wrongs have repercussions in 
the community of nations. Governments which systematically 
disregard the rights of their own people are not likely to respect 
the rights of other nations and other people and are likely to 
seek their objectives by coercion and force in the international 
field.°* 

The truth of General Marshall’s statement is seen, of 
course, in the mere listing of those countries who ab- 
stained from approving the Declaration, primarily Russia 
and its satellites. 

An international Covenant on Human Rights, with 
the force of a treaty, is now being developed in the United 
Nations and will be discussed in the following chapter 
on implementation of international human rights. 


56 Department of State Publication 3643 (1949) pp. 14-15. 
57 Department of State Bulletin, Oct. 3, 1948, p. 432. 
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The Universal Declaration of Human Rights is, as 
international documents of significance go, a relatively 
short instrument. It contains a preamble and thirty brief 
articles. The preamble states that the foundation of free- 
dom, justice, and peace in the world is the recognition of 
the inherent dignity and of the equal and inalienable 
rights of all members of the human family; that the dis- 
regard and contempt of human rights have resulted in 
barbarous acts which have outraged the conscience of 
mankind; and that the highest aspiration of the common 
people is a world in which human beings have freedom 
of speech and belief and freedom from fear and want. It 
is essential, continues the Preamble, if man is not to be 
compelled to rebel against tyranny and oppression, that 
human rights be protected by rule of law. The Preamble 
concludes by the General Assembly’s proclaiming the 
Universal Declaration of Human Rights as a standard 
of achievement for all peoples and all nations, urging all, 
by national and international measures, to secure thcir 
universal and effective recognition and observance. 

The very first article states the simple truth that all hu- 
man beings are born free and equal in dignity and rights, 
are endowed with reason and conscience, and should act 
towards each other in brotherhood. 

Everyone, therefore, continues Article 2, is entitled to 
all the rights and freedoms in the Declaration without 
distinction of any kind, such as race, color, sex, language, 
religion, political or other opinion, national or social 
origin, property, birth or other status, or the status of the 
country or territory to which a person belongs. 

The Declaration continues: everyone has the right to 
life, liberty and personal security;** slavery is prohib- 
ited;*° no one shall be subjected to cruel, inhuman or 
degrading treatment or punishment; everyone has the 
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right to recognition everywhere as a person before the 
law;” all men are equal before the law and entitled to 
equal protection of the law and equal protection against 
any discrimination in violation of the Declaration;” 
everyone has the right to an effective remedy in his na- 
tional tribunals for acts violating the fundamental rights 
granted by law; no one shall be subjected to arbitrary 
arrest, detention, or exile.“ 

The rights of the accused are protected: full equality 
to a fair and public hearing by an independent and im- 
partial tribunal ;* the right to be presumed innocent until 
proved guilty and no punishment for an ex post facto 
law.” 

The right of privacy: no one shall be subjected to 
arbitrary interference with his privacy, family, home or 
correspondence, nor to attacks on his honor and repu- 
tation.” 

Everyone has the right to freedom of movement and 
residence within each state, to leave any country and to 
return to his country; to enjoy in other countries asylum 
from persecution except for non-political crimes or acts 
contrary to the UN ;” to have a nationality and the right 
to change it.” 

Family and property rights are safeguarded: freedom 
to marry without regard to race, nationality, or religion, 
to found a family, to marry only with the consent of the 
intending spouse,” to own property and not to be arbi- 
trarily deprived of it.” 

The Declaration asserts for everyone the rights of free- 
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62 Article 7. 
63 Article 8. 
64 Article 9. 
65 Article 10. 
66 Article 11. 
87 Article 12. 
68 Article 13. 
69 Article 14. 
70 Article 15. 
71 Article 16. 
72 Article 17. 
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dom of religion,’* opinion and expression,"* assembly and 
association;” the right to take part in one’s government, 
with a guarantee of periodic elections with universal equal 
suffrage by free voting procedures; the right to social 
security ;” the right to work, to equal pay for equal work, 
to free choice of employment, to protection against unem- 
ployment, to join a trade union; the right to rest and 
leisure;”* the right to a standard of living adequate for 
health and well-being, the same social protection to all 
children whether born in or out of wedlock;” the right 
to an education free in the elementary stages—its pur- 
pose: to develop human personality and to promote un- 
derstanding and friendship among all nations, racial or 
religious groups for the maintenance of peace;™ the right 
to participate in the cultural life of the community, and 
to have protection as the author of scientific, literary or 
artistic production.” 

If, as the Declaration states, everyone is entitled to a 
social and international order in which the rights and 
freedoms set forth in the Declaration can be fully re- 
alized, then, everyone has duties to the community, so 
that in the exercise of his rights and freedoms everyone 
is subject to those legal limitations for the purpose of 
securing recognition and respect for the rights and free- 
doms of others and of meeting the requirements of moral- 
ity, public order and the general welfare of a democratic 
society.” 
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The Declaration cautions that nothing in it may be 
interpreted as implying for anyone the right to do any 
act aimed at the destruction of any of the rights or free- 
doms set forth in the Declaration.” 

Article 3 of the Declaration states that everyone has 
the right to life. Although no attempt is made to discuss 
in any detail, here, the subject of genocide, it is not inap- 
propriate to state that the Convention on the Prevention 
and Punishment of the Crime of Genocide, adopted by 
the U. N. General Assembly on December 9, 1948, be- 
came effective January 12, 1951—that being the 90th day 
after the 20th country had ratified or acceded to it.* The 
Genocide Convention has not been ratified by the United 
States but is awaiting action by the United States Senate. 
The Convention, of course, has the force and effect of a 
treaty, and, therefore, has entailed lengthy hearings be- 
fore the Senate Foreign Relations Committee in the 81st 
Congress,” where the arguments pro and con were dis- 
cussed. 

The Convention makes punishable the crime of geno- 
cide and conspiracy to commit, direct and public incite- 
ment to commit, attempt to commit, and complicity in, 
genocide. Genocide is defined as any of the following 
acts committed with intent to destroy, in whole or in part, 
a national, ethnical, racial or religious group: killing 
members of the group; causing serious bodily or mental 
harm to members of the group; deliberately inflicting on 
the group conditions of life calculated to bring about its 
physical destruction in whole or in part; imposing mea- 
sures intended to prevent births within the group; for- 
cibly transferring children of the group to another 
group.” 


85 Article 30. 

86 Press release, October 16, 1950, United Nations Department of Public In- 
formation, L/163. 
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88 Department of State Publication 3643, 1949, pp. 58-59. 


INTERNATIONAL HUMAN RIGHTS 599 


THE IMPLEMENTATION OF INTERNATIONAL 
HUMAN RIGHTS 


History has repeatedly shown that the mere setting 
out of rules of conduct, ethical codes, standards of moral- 
ity does not guarantee compliance. It has, unfortunately, 
too often been true that man has preached but not prac- 
ticed. The role of law, historically, has, therefore, been 
to effect compliance to the rules of conduct which will 
permit human society to live in peace and dignity. It is 
in that sense with which we treat the term “implemen- 
tation” in this chapter: the effort to secure compliance 
by legal means of human rights in the international field. 

In approaching the concept of legal compliance, we 
must be realistic. Lending emphasis to such realism and, 
as a Case in ‘point, is the story of the thus-far unsuccessful 
effort to obtain compliance with treaty obligations on 
human rights in the post World War II treaties with 
Hungary, Rumania and Bulgaria. As we have discussed 
earlier, these treaties contain provisions guaranteeing 
without distinction as to race, sex, language or religion, 
the enjoyment of human rights including freedom of ex- 
pression, of press, of religious worship, of political opin- 
ion and of public meeting. 

On April 2, 1949, the United States, as a signatory to 
the treaties, forwarded notes to the three governments 
formally charging them with violations of the respective 
clauses of the Peace Treaties obligating them to secure 
to their peoples the enjoyment of these rights, and re- 
quested that remedial measures be taken by the three gov- 
ernments. On the 8th, 21st, and 18th of April 1949, Hun- 
gary, Bulgaria and Rumania replied, respectively, deny- 
ing that they had violated the Treaty provisions and indi- 
cated their unwillingness to adopt remedial measures. 
Thereupon, on May 31, 1949, the United States informed 
them that in its view disputes had arisen concerning the 
interpretation and execution of the Treaties and invoked 
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the relevant Treaty articles providing for the settlement 
of such disputes by the Heads of Diplomatic Missions 
of the United Kingdom, the Soviet Union and the United 
States in Sofia, Budapest and Bucharest. The United 
States Chiefs of Mission in the three capitals requested 
their Soviet and British colleagues to so meet with them 
for the purpose of settling the dispute. The United 
Kingdom agreed but the Soviet Government, on June 11, 
1949, refused—on the ground that Bulgaria, Hungary 
and Rumania were not violating the Treaties. On June 
30, 1949, the United States requested by formal note that 
the USSR reconsider, but on July 19, 1949, such request 
was rejected. 

After further exchange of notes between the various 
countries involved with no change in attitudes, the United 
States on August 1, 1949, by notes to Bulgaria, Hungary 
and Rumania, invoked the additional procedure under 
these Peace Treaties providing that upon failure of the 
Heads of Mission to agree, that a Commission be estab- 
lished composed in each case of one representative of 
each party to the dispute and a third member chosen by 
mutual agreement of the two parties from nationals of a 
third country; if the two parties fail to agree on the 
third member, that member is to be appointed by the Sec- 
retary-General of the United Nations. 

The United States asked each of the three countries to 
join in naming the Commissions. In notes of August 26, 
September 1, and September 2, 1949 respectively, Hun- 
gary, Bulgaria and Rumania refused to name a commis- 
sioner on the grounds that the alleged violations were 
actually in accordance with the Treaties, that these were 
matters of internal dispute and any effort to make them 
the subject of a treaty dispute was an unwarranted inter- 
vention in their internal affairs. These facts were sub- 
mitted by the United States with full documentation to the 
General Assembly at the Fourth Session of the United 
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Nations” and request was made for an advisory opinion 
by the International Court of Justice” on the questions in- 
volved. Subsequently, on October 22, 1949, the General 
Assembly adopted a resolution requesting such an advi- 
sory opinion and the International Court complied. 

Its opinion is in two phases. The first, rendered March 
30, 1950, held that the diplomatic correspondence indi- 
cated a dispute under the relevant treaty provisions and 
that the Governments of Bulgaria, Hungary and Ruma- 
nia were obligated to appoint representatives to the 
Treaty Commissions. These Governments, however, re- 
fused to appoint their representatives; and the Interna- 
tional Court of Justice rendered the second part of its 
opinion, on July 18, on the question whether the Secre- 
tary-General of the United Nations could appoint the 
“third member” of the Commission even though one of 
the parties refused to appoint its own representative. The 
Court held he could not,” on the ground that the Secre- 
tary-General’s power is derived solely from the agree- 
ment of the parties expressed in the Treaties and must be 
strictly construed; to allow him to exercise the appoint- 
ment would mean a two-man Commission requiring unan- 
imous action while the parties envisaged a three-man 
Commission taking majority action. 

So the result, thus far, is that the issue itself of alleged 
violation of human rights has not yet been considered on 
its merits although already the question has twice been 
before the International Court of Justice. A situation, 
which history may say, is a contributing cause to World 

89 United Nations General Assembly, General, A/985, September 23, 1949. 
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War III, might have been averted or alleviated if imme- 
diate, remedial and definitive action had been possible on 
the international law level—perhaps, in this instance, to 
begin with, treaty provisions for compulsory jurisdiction 
of the dispute in the International Court of Justice. 

One of the most important efforts in the international 
law field to “enforce human rights” is the Covenant on 
Human Rights. On the same day that the General As- 
sembly adopted the Universal Declaration on Human 
Rights, it requested that priority be given to the prepara- 
tion of a “Draft Covenant on Human Rights.” The 
Commission on Human Rights completed such a draft in 
the spring of 1950 and submitted it to the Economic and 
Social Council in the summer of 1950. The Council con- 
sidered it and decided it was not yet ready for final adop- 
tion by the General Assembly; it did ask the General As- 
sembly to consider the first 18 articles of the draft Cove- 
nant and certain problems concerning Federal States and 
territories, economic and social rights and implementa- 
tion. The General Assembly discussed the draft at its 
regular session in the fall of 1950, but did not adopt it.” 
The Assembly commended the Commission for its work 
and requested it to continue to give priority to the com- 
pletion of the draft and to submit a revised version for 
the 1951 General Assembly. The Commission convened 
in Geneva on April 16, 1951 for a five-week session to 
further consider the draft. 

The proposed Covenant on Human Rights, in its pres- 
ent form, when ratified by 20 States will come into force 
and be legally binding on the ratifying countries. The 
Covenant contains provisions relating to the right to life, 
protection against torture, slavery, forced labor, arbitrary 
arrest or detention, protection against imprisonment for 


93 United Nations Economic and Social Council, General, E/1752, July 11, 
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inability to fulfill a contractual obligation, freedom to 
leave a country, freedom to return to one’s own country, 
right to a fair and public hearing by an independent and 
impartial tribunal, right to be presumed innocent until 
proved guilty, protection against ex post facto laws, right 
to recognition as a person before the law, freedom of 
religion, expression, assembly and association and equal 
protection of the law.” ‘The Universal Declaration of 
Human Rights enumerates economic and social as well as 
civil and political rights, but the present draft of the 
Covenant does not include economic and social rights.” 
The draft also permits only States parties to the Covenant 
to file complaints with respect to Covenant violations, 
and rejects the filing of complaints by non-governmental 
organizations or individuals. 

The General Assembly adopted a resolution on De- 
cember 4, 1950, however, requesting the Commission on 
Human Rights, among other things, to study and prepare 
recommendations relating to the inclusion of a federal- 
state article in the Covenant, economic, social and cul- 
tural rights, and the receipt and examination of petitions 
from individuals and organizations with respect to al- 
leged violations of the Covenant.” 

Several items concerning the present draft of the Cove- 
nant are of especial interest. The Covenant contains 45 
articles, the first 18 of which deal with the basic rights in 
the Universal Declaration with such exceptions as we 
have already noted. Articles 19-41 inclusive deal with 
specific implementation, and the remaining articles with 
general provisions including ratification, power to amend 
and applicability, such as in the federal-state relationship. 
Paragraph 2 of Article 1 provides that where the rights 
in the Covenant have not already been provided for by 


95 Department of State Publication 3894, June 1950, pp. 946, 949-954, Pro- 
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municipal legislation, each State undertakes to take the 
necessary steps, in accordance with its constitutional proc- 
esses, to adopt such legislation. The effect of this pro- 
vision is to limit the enforceability of the Covenant. 
Thus, for example, the provisions of the Covenant would 
not themselves be enforceable in the courts of the United 
States as the “supreme Law of the Land” under Article 
VI of the United States Constitution. There would exist 
only the obligation on States party to the Covenant, to 
enact their own supplementary municipal legislation to 
give effect to the rights in the Covenant. 

The articles dealing specifically with implementation 
set up a permanent Human Rights Committee to consist 
of seven members, serving for a term of five years each, 
and elected by States Party to the Covenant from a panel 
of persons of high standing and experience in the human 
rights field nominated by the States Party to the Cove- 
nant. If one State Party to the Covenant considers that 
another State Party to the Covenant is not giving effect to 
the provisions of the Covenant, it would call the violation 
to the attention of that State by a written communication. 
Within three months after receipt of the communication, 
the receiving State should provide the complaining State 
with an explanation or statement. If within six months, 
the matter is not adjusted, either State would have the 
right to refer the matter to the Human Rights Committee. 
Normally, the Committee would not deal with the situa- 
tion if available domestic remedies had not been exhaust- 
ed. If they have been, the Committee would ascertain 
the facts and make available its good offices to the States 
concerned in an attempt to reach a friendly solution. The 
Committee, in every case, would present a report to the 
United Nations within eighteen months. If a solution 
has been reached, the report would be a brief statement 
of the facts and the solution. If no solution has been 
reached, the Committee would state its conclusions on the 
facts. 
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Article 43 of the proposed Covenant will be the so- 
called Federal-state article. It has not been finally con- 
sidered either by the Commission on Human Rights or 
by the U. N. General Assembly. The United States pro- 
posal for this article seeks to provide that the obligations 
undertaken under the Covenant by a federal State such 
as the United States, would be limited to matters which 
are determined in accordance with the constitutional 
processes of the federal State to be appropriate for fed- 
eral action. The only obligation which the United States 
would have, therefore, with respect to matters determined 
not appropriate for federal action would be to call them 
to the attention of the states of the United States with a 
favorable recommendation. 

Among the suggestions that have been offered to make 
international human rights legally enforceable,” one of 
particular interest is the draft statute for an International 
Court of Human Rights submitted by Australia.” In- 
cluded in the Covenant on Human Rights would be ar- 
ticles establishing the Court and providing that each 
party to the Covenant agrees to comply with the decision 
of the Court in any case in which it is a party. If any 
party fails to comply with the judgment of the Court, the 
other party or the Commission on Human Rights has re- 
course to the U. N. General Assembly which may make 
recommendations as to measures to give effect to the judg- 
ment. The Commission on Human Rights is authorized 
to request an advisory opinion on any question relating 
to human rights or fundamental freedoms. The Court 
would report periodically to the United Nations Eco- 
nomic and Social Council. The Court itself would be 
composed of six members, no two of whom could be 
nationals of the same State. They would be elected by 
the General Assembly on recommendation of the Eco- 
nomic and Social Council from a list of candidates nom- 


98 Sohn, op. cit. supra note 48, pp. 536-572. 
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inated by States Members of the United Nations. Judges 
serve staggered terms of nine years. The seat of the Court 
would be at The Hague but it would be authorized to sit 
anywhere. The expenses of the Court would be borne 
by the United Nations. States, individuals, groups of 
individuals or associations, whether national or interna- 
tional could be parties in cases before the Court. The 
Court would be open to States parties to the Statute and 
their nationals and under certain conditions other States 
and their nationals. The jurisdiction of the Court would 
extend to disputes arising out of the Covenant on Human 
Rights referred to it by any party to the Covenant; to 
disputes concerning human rights in any treaty or con- 
vention referred to it by any party; and to any such dis- 
putes under the Covenant or in Treaties referred to it by 
the Commission on Human Rights. The Court could 
determine its own jurisdiction. The Court is authorized 
to refer the dispute to the Commission on Human 
Rights for investigation, report or settlement. In reach- 
ing its decision, the Court would apply international 
conventions, international customs, general principles of 
law recognized by civilized nations, judicial decisions 
and teachings, and general principles of equity and jus- 
tice. A majority vote of the judges would decide, but the 
decision of the Court would have no binding force except 
between the parties and in respect to the particular case. 

Another recent effort at implementing international 
human rights is the Draft Convention for the Protection 
of Human Rights and Fundamental Freedoms prepared 
for the Council of Europe.” After reciting, generally, 
the basic rights as outlined in the Covenant on Human 
Rights, this Draft Convention sets up a European Com- 
mission of Human Rights and a European Court of 
Human Rights to enforce them. The Commission would 
deal with alleged violations of the rights set out in the 
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Convention on request of any Contracting Party. Any 
person, non-governmental organization or group of indi- 
viduals claiming to be the victim of a violation by one of 
the Contracting Parties could petition the Commission; 
and the Commission either by itself or through sub-com- 
missions would attempt a friendly solution. If the Com- 
mission fails to reach a settlement, only it or the Contract- 
ing Party, whose national is the alleged victim, or who 
referred the case to the Commission, or against whom the 
complaint was made, can bring the case before the Euro- 
pean Court of Human Rights. The Court, however, ob- 
tains jurisdiction of the Parties only by their voluntary 
declaration of submission. Each Contracting Party un- 
dertakes to abide by the decision of the Court in any case 
in which it is a party. 

We have previously mentioned the Genocide Conven- 
tion. Article VI provides that persons charged with 
genocide shall be tried by a competent tribunal of the 
state in the territory in which the act was committed, or 
by such international penal tribunal as may have juris- 
diction with respect to those contracting parties which 
shall have accepted its jurisdiction. Article IX of the 
same Convention provides that disputes between the con- 
tracting parties relating to the interpretation, application 
or fulfillment of the convention, shall be submitted to the 
International Court of Justice at the request of any of 
the parties to the dispute. In discussing the Convention, 
Ernest A. Gross, Deputy United States Representative 
to the United Nations, has recently said—‘. . . the Con- 
vention embodies the principle of an international court 
which would have jurisdiction over individual persons 
guilty of the crime of genocide.” *” 

It should be mentioned too, that a certain amount of 
protection of human rights embodied in the Universal 
Declaration, is continuously being accomplished by spe- 
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cialized agencies of the United Nations or affiliated in- 
ternational agencies.’ ‘These and other international 
activities deal with such specific matters as refugees and 
displaced persons, statelessness, freedom of information, 
women and children, slavery and forced labor. 

Also, various individual countries are continuously en- 
larging their own municipal law by legislation and inter- 
pretation to cover broader human rights—and, of course, 
this action has its effect in the international field.*°* The 
activity of the United States, as embodied in its submis- 
sion to Secretary General Lie for the 1949 Human Rights 
Yearbook, is significant and encouraging.’ 

During the current meeting in Geneva, the Commis- 
sion on Human Rights will be, in effect, reviewing the 
entire field of implementation of international human 
rights in its review of the Covenant. Among the ques- 
tions it, and in turn the representatives of members of the 
UN, will have to find answers for, will be: should the 
Covenant include additional provisions on economic, so- 
cial and cultural rights; should other articles on imple- 
mentation be included in the Covenant; should the fed- 
eral-state article be included; should non-governmental 
organizations and individuals be allowed to petition for 
alleged violations? On the answers, to these and allied 
questions, and on the action taken on them may depend 
the future peace of the world. 


CONCLUSIONS 


It has been truly said that the gauge of world progress 
is the measure of the achievement of the protection of 
international human rights. It can also be truly said that 
the state of peace in the world varies in direct ratio to 
the state of such protection. To protect the individual, it 


102 UNESCO, General, E/CN.4/364, March 17, 1950, Survey of the Activities 
of Bodies of the United Nations other than the Commission on Human Rights, 
and of the Specialized Agencies. 

108 See Unitep Nations HUMAN RicutTs YEARBOOKS 1946, 1947, 1948. 


104 Press Release 940, September 1, 1950, United States Mission to the 
United Nations. 
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seems Clear, there must be law applying directly to him, 
giving him legal rights and calling from him, legal 
duties. The world is a unit, whether we will it or not; 
and to achieve world rights and duties for the individual, 
it seems equally clear, that eventually the nations will be 
forced to surrender sufficient of their sovereignty to agree 
to a world government. Whether the form of that gov- 
ernment will be that suggested by the United World Fed- 
eralists,’° by the Committee to Frame a World Constitu- 
tion,’ or by the World Movement for World Federal 
Government, or by others, we do not pretend here to 
say. A system patterned after the Federal system of the 
United States, with each nation retaining its own sover- 
eignty but limited in fields determined to be of a world- 
federal nature would, however, permit flexibility and 
meaning to the protection of human rights. Such protec- 
tion should include federal Commissions of Inquiry in 
each nation to receive, investigate and dispose of com- 
plaints of violations of human rights, federal world courts 
in that nation to which decisions of the Commissions 
could be appealed, and a World Supreme Court to which 
final appeal could be made. But to establish a world- 
federal judicial system wherein the judgment of the 
World Supreme Court would be as automatically obeyed 
throughout the world as is the judgment of the United 
States Supreme Court in the United States, is not in the 
immediate future. 

We do recognize, however, that most thrilling and en- 
couraging beginnings have been made with the Universal 
Declaration of Human Rights and the draft Covenant. 
In the hope of strengthening the implementation of inter- 
national human rights, the following suggestions are 
offered : 


1. Consideration should be given to amending the 
proposed Covenant by providing for the Interna- 


105 Sohn, op. cit. supra note 48, pp. 1106-1108. 
106 Jd. at pp. 1109-1125. 
107 Jd, at pp. 1125-1128. 
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tional Court of Justice to assume jurisdiction of any 
matter that the Human Rights Committee has been 
unable to dispose of by a friendly solution. Article 
41 of the proposed Covenant now merely provides, 
in effect, for the Committee to report to the General 
Assembly the results of its activity in each case. Such 
jurisdiction by the Court should be compulsory on 
all States ratifying the Covenant and their nationals. 
A decision of the Court, if not obeyed, could then be 
referred to the General Assembly for further action 
under the Charter against the violator. Action by 
the Court first would also tend to take the matter 
out of the political, and into the less volatile legal, 
field. 

2. Consideration should be given to the establish- 
ment of sub-committees on Human Rights in each 
State Party to the Covenant for the purpose of re- 
ceiving and investigating petitions by any person, 
non-governmental organization or group of individ- 
uals claiming to be the victim of a violation. Article 
19 of the proposed Covenant provides for a perma- 
nent Committee of seven members and only States 
Party to the Covenant can file complaints. It would 
appear that the State against whom the national is 
complaining would be most reluctant to file a com- 
plaint against itself especially after the exhaustion 
of local remedies. And to rely upon a State Party 
to the Covenant to act as amicus curiae to complain 
on behalf of the nationals of another State may re- 
quire violations to have grown to such magnitude 
as to jeopardize world peace. 

3. Consideration should be given to strengthening 
or eliminating paragraph 2 of Article 1 of the pro- 
posed Covenant. As presently drafted, this para- 
graph has the effect of saying that the provisions of 
the Covenant would not be enforceable in municipal 
courts as ordinary treaty provisions but would merely 
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create the obligation on States Parties to the Cove- 
nant to enact supplementary municipal legislation to 
give effect to the rights in the Covenant concerning 
which they do not already have municipal legisla- 
tion. The very purpose of the Covenant—to create 
a legally binding document on States Party to it for 
basic human rights not now in existence in many 
States in the world—would appear to be thwarted. 
A State that has few of these rights now in its mu- 
nicipal legislation could conceivably never enact any 
additional legislation and its nationals would not 
have the basic protection of the Covenant rights in 
their own country. The Bulgaria-Hungary-Ruma- 
nia case indicates the difficulty of obtaining treaty 
compliance in this field. It would seem, therefore, 
that if the paragraph is retained, it should be amend- 
ed to set a specific date for the enactment of such 
supplementary municipal legislation beyond which 
time, the provisions of the Covenant would be 
deemed to constitute such legislation. Consideration 
should be given, therefore, to including provisions in 
the Covenant to make it self-executing or self-imple- 
menting. Emphasis should be placed on equitable 
preventive remedies, such as injunction and manda- 
mus together with the use of declaratory judgments. 
In addition to ordinary penal provisions, it would 
appear that personal actions against individual ofh- 
cials should be authorized as an added deterrent to 
violations. 

4. Consideration should be given to inserting in 
all treaties which purport to protect or implement 
human rights, provisions granting compulsory juris- 
diction to the International Court of Justice of the 
subject matter and the parties on the failure of nego- 
tiation, good offices, or arbitration. This would seem 
to be the object lesson from the Bulgaria-Hungary- 
Rumania case. 
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As this writer has recognized elsewhere,*” education is 
primary in the understanding of human rights and their 
importance to a democratic and peaceful world. It is 
imperative now that all available educational media and 
techniques be fully utilized to develop human personality 
to promote understanding and friendship among racial 
and religious groups and among all nations for the main- 
tenance of peace. While it is most important that rules 
and regulations be enacted for man’s conduct, the end 
result may be negative without the educational back- 
ground to make those rules understandable and accept- 
able. 

We know that to practice democracy, one must learn 
it. Recently, in accepting the Four Freedoms Award, 
Ralph J. Bunche said: “It may be questioned 
whether we as individuals have learned well enough how 
to use freedom responsibility.” **° That question must 
be positively resolved. One of the great international 
educational forces, today, is the United Nations Eco- 
nomic and Social Council. It must be in the forefront of 
this educational battle for peace—and it is gratifying to 
note that UNESCO has begun to concentrate some of its 
efforts on fundamental education in this field of human 
rights.**° 

To establish understanding for human rights, education 
must precede or accompany law. It is that understanding 
which should ultimately persuade public opinion to 
strengthen world forces for the implementation by law of 
international human rights—for if to recognize human 
rights is important, to Jive them is what will make the 
future a peaceful and livable world. 


108 Aries, Let’s TaLK It Over (1941). 

109 The Washington Evening Star, April 12, 1951 at p. A-12. 

110 UNESCO and the Cultivation of Human Rights, 97 Cong. Rec. Mar. 5, 
1951 at 1207-1208. 








WHY EXEMPT INTERSTATE COMMERCE? 
HAROLD WEINSTOCK * 


It is settled law that a state may not impose a privilege 
tax on a foreign corporation that is engaged exclusively 
in interstate commerce.* This doctrine (which hereafter 
will be referred to as the “settled law doctrine”) is based 
on Article I, Section 8 of the United States Constitution, 
which provides, “The Congress shall have power . . . to 
regulate commerce . . . among the several states.” In 
reaching this conclusion under the commerce clause, the 
courts, theoretically, have attempted “to reconcile com- 
peting constitutional demands, that commerce between 
the states shall not be unduly impeded by state action, 
and that the power to lay taxes for the support of the 
state government shall not be unduly curtailed.”* On 
the one hand, the judges have been influenced by Chief 
Justice Marshall’s famous dictum, “the power to tax in- 
volves the power to destroy,”* and on the other, by the 
ever increasing economic demands of the state for ade- 
quate revenues in order to properly provide the services 
incumbent upon a modern twentieth century government. 

It is the purpose of this paper to reexamine the balance 
that has been struck between these competing demands, 
a balance that has resulted in the “settled law doctrine.” 
Particular emphasis will be placed on a case where a cor- 
poration that did over $1,700,000 in gross business in a 
five year period (1936-1940), within Connecticut, has 
paid only $50 in fees or taxes to the State of Connecticut 
and $100 to all other states per year during that five year 


* Member of the Bars of Connecticut and Illinois. 


1 Anglo-Chilean Nitrate Sales Corp. v. Alabama, 288 U. S. 218, 53 Sup. Ct. 
373, 77 L. ed. 710 (1933); Alpha Portland Cement Co. v. Massachusetts, 268 
U. S. 203, 45 Sup. Ct. 477, 69 L. ed. 916 (1925); Ozark Pipe Line Corp. v. 
Monier, 266 U. S. 555, 45 Sup. Ct. 184, 69 L. ed. 439 (1925). 

2 McGoldrick v. Berwind-White Coal Mining Co., 309 U. S. 33, 48, 60 Sup. 
Ct. 388, 84 L. ed. 565 (1940). 

3 McCulloch v. Maryland, 4 Wheat. 316, 431, 4 L. ed. 579 (U. S. 1819). 
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period.* The reason for this meagre pittance can be at- 
tributed to the “settled law doctrine.” If constitutional 
requirements prevent the change of judicial attitude on 
the question, several legislative remedies will be sug- 
gested. 


JUDICIAL ACTION 


In considering the constitutional requirements, a brief 
discussion of several key cases frequently cited as ex- 
pounding the “settled law doctrine,” and still controlling 
on the question, will be profitable. This will be followed 
by an investigation of the problems, caused by the “‘settled 
law doctrine,” arising out of the states’ efforts to obtain 
revenue. Various bases that the Court could employ in 
reversing the proposition that a state cannot impose a 
privilege tax upon a foreign corporation engaged exclu- 
sively in interstate commerce will then be analyzed. 


The “Settled Law Doctrine,’ Its Foundation 
and Application 


The basis of the “settled law doctrine” lies in the 
theory that a state can only impose a tax on a privilege 
that it has the power to grant or to withhold. The rule 
was laid down in Crutcher v. Kentucky* that a state has 
no power to withhold the privilege from a foreign cor- 
poration of engaging in interstate commerce in that state. 
A Kentucky statute provided that the agent of any foreign 
express company shall not carry on business in Kentucky 
without first obtaining a license from the state. The stat- 
ute was invalidated as a violation of the commerce clause, 
since Kentucky had no right to prevent the express com- 
pany from doing interstate business within the state. This 
decision was followed by International Textbook Co. v. 
Pigg.° The Court held unconstitutional a statute that 


4Brief for Respondent, pp. 27, 28, Spector Motor Service, Inc. v. Mc- 
Laughlin, 323 U. S. 101, 65 Sup. Ct. 152, 89 L. ed. 101 (1944). 


5141 U. S. 47, 11 Sup. Ct. 851, 35 L. ed. 649 (1891). 
6217 U. S. 91, 30 Sup. Ct. 481, 54 L. ed. 678 (1910). 
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required a foreign corporation, wishing to solicit inter- 
state business, within the state, to register with the Secre- 
tary of State. 

If a state may not prevent a corporation from doing 
interstate business within its boundaries, the next logical 
step is to rule that the state may not tax the privilege of 
the corporation to engage in that business. “The power 
to tax involves the power to destroy.”* In Cheney Broth- 
ers Co. v. Massachusetts,> the Court concluded that the 
Massachusetts statute, imposing an annual excise upon 
every foreign corporation for the privilege of doing local 
business, could not be applied to corporations engaged 
exclusively in interstate commerce. However, if some 
local (intrastate) business was found, then the entire tax 
was valid, apparently on the basis that the privilege taxed 
was that of doing local business, and the measure of that 
privilege could include interstate business. 

The Cheney doctrine was used and became strength- 
ened in the judicial mind in the next three leading cases 
on the subject. In Ozark Pipe Line Corporation v. 
Monier,’ a Maryland corporation operated a pipe line 
from Oklahoma to Illinois through the State of Missouri. 
It had assets and employees in Missouri, but did no 
local business, although it had a license from Mis- 
souri to engage in the business of transporting crude 
petroleum by pipe line. A Missouri statute required 
every foreign corporation, engaged in business therein, 
to pay an annual franchise tax equal to one-tenth of one 
per cent of the par value of its capital stock and surplus 
employed in business in the state. (The employment was 
determined by applying the percentage that the corpora- 
tion’s assets in the state bears to its total assets.) The 
Court assumed without discussion that if the corporation 
was engaged exclusively in interstate commerce, the tax 


7 Supra note 3 at p. 431. 
8246 U. S. 147, 38 Sup. Ct. 295, 62 L. ed. 632 (1918). 
9 Cited supra note 1. 








616 THE GEORGE WASHINGTON LAW REVIEW 


on it was invalid as contravening the commerce clause. 
The major portion of the opinion was devoted to a dis- 
cussion of whether the local activities, such as repairing 
the pipe line, constituted doing local business. The Court 
concluded that these activities were merely a furtherance 
of the interstate business. Hence, finding no local busi- 
ness, it invalidated the tax. 

This searching for local business continued in the 
Alpha Portland Cement Co.” and the Anglo-Chilean 
Nitrate Sales Corp.” cases. In the former, Massachusetts 
enacted a statute that imposed a franchise tax, measured 
by the capital employed in the state, and by a percentage 
of net income derived from business carried on within the 
state. (As in all the cases discussed in this section, a 
proper method of allocation by the state was found.) The 
Court concluded that the foreign corporation in question 
was not subject to this tax merely because it solicited 
orders and had a small sales office in Boston. (No mer- 
chandise was kept within Massachusetts.) This did not 
constitute local business. Again, applying the Cheney 
doctrine, it was merely interstate business, and a tax on 
the privilege of carrying it on would be an undue burden 
upon it, unconstitutionally interfering with the regula- 
tory powers of Congress. The Court implied that the 
limit of Massachusetts’ power to tax the franchise of this 
corporation was confined to the $573 of tangible property 
which it had within the State. It is noteworthy that the 
gross receipts of the Alpha Corporation from Massachu- 
setts orders were $343,204.60,” yet the tax could not ex- 
ceed the inconsequential value of the tangible property. 

The Anglo-Chilean Nitrate Sales Corp. case, although 
frequently cited as a leading authority on this question, 
adds little to the local business distinction of the previous 
cases. The dissent did not argue with the proposition 


10 Cited supra note 1. 
11 Cited supra note 1. 
12 Cited supra note 1 at p. 212. 
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that a state may not tax the franchise of a foreign cor- 
poration engaged exclusively in interstate commerce. 
Rather, it was based on a disagreement as to whether the 
right to do local business,** although none had actually 
been done, can provide a subject for the tax. The Court 
held that there must be an actual engagement in local 
business. 

Thus, it is evident from this line of cases that a state 
may not tax the privilege of engaging in interstate com- 
merce because it has no power to withhold that privilege. 
Conversely, a state is able to tax the franchise of local 
commerce because it has the power to withhold the priv- 
ilege of engaging in that business. Once this subject of 
taxation is found, even if minor, the earnings from inter- 
state business can be included in a measure of the value 
of the privilege to do local business. However, if no local 
business is found, no franchise tax at all can be imposed. 
Is this a sound reconciliation of the conflict between the 
demands of the commerce clause and the revenue needs 
of the state? 


Revenue Needs of the State 


The previous section was concerned with the legal de- 
mands of the commerce clause. The purpose, now, is to 
consider the latter pole of the attempted reconciliation, 
the revenue requirements of the states. 

A state may well have a choice of at least three alter- 
natives in taxing corporations that do business within its 
borders. They are a property tax, an income tax, or a 
franchise tax on the privilege of doing business. For the 
purposes of this paper, it can be assumed that the first two 
may be validly imposed on a foreign corporation engaged 
exclusively in interstate commerce. (Provided, of 
course, that the property is within the state, and that 
there is a proper allocation of net income to business 

13 The corporation had obtained from Alabama a license to do business in the 


state. Anglo-Chilean Nitrate Sales Corp. v. Alabama, supra note 1 at p. 229 
(dissenting opinion). 
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arising within the state.) Only a franchise tax, measured 
by net income or capital invested within the state, encoun- 
ters serious commerce clause difficulties. Yet, in most 
cases, it is the latter which satisfies the revenue needs of 
the state. The Temporary Tax Commission of the State 
of Connecticut reported that in raising new revenues 
the already heavy burden on property owners should be 
considered and that relief should be afforded them.” The 
Commission had this to say about the net income tax 
which was then existent in Connecticut. 


It has proved itself an unreliable source of revenue. In the three 
years from 1930-31 to 1933-34 its yield declined to less than one- 
eighth of the level established in the peak year. It will be nearly 
doubled again between 1933-34 and 1934-35. This instability 
results in inaccurate budgeting, encourages unwise expeditures 
in prosperous years, and makes doubly difficult the financing of 
subsequent depression years, when its yield drops away to an 
insignificant figure.?® 


Therefore, the Commission recommended a franchise 
tax, based on either net income or capital invested within 
the state, whichever resulted in a higher tax. If, how- 
ever, this tax cannot apply to foreign corporations en- 
gaged exclusively in interstate commerce, and the “settled 
law doctrine” does prevent that application, Connecti- 
cut’s need for revenue has not been fully met. This need 
will continually become more acute as the field of gov- 
ernmental operations inevitably expands. Ingenious cor- 
porations invariably arrange the location of their opera- 
tions in such a way that a wholesome percentage of their 
business is carried on in Connecticut and yet their free- 
dom from tax liability is retained. The Supreme Court 
has recently invalidated the Connecticut franchise tax as 


14 Summary of Report of the Connecticut Temporary Commission to Study 
Tax Laws of the State and to Make Recommendations Concerning Their Re- 
vision (1934). 


15 Td, at p. 11. 


16 Jd. at p. 67. Although these statistics are based upon depression yields, 
the instability of the income tax is present in every phase of the business cycle. 
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applied to the Spector Motor Company, a corporation 
engaged exclusively in interstate commerce.” 

Now that the background has been presented, an analy- 
sis of the Spector case and a resort to related cases which 
can be used to support a judicial reversal of the “settled 
law doctrine” will follow. 


Spector Motor Service, Inc. v. McLaughlin 


The plaintiff, the Spector Motor Company, was a Mis- 
souri corporation having its principal place of business in 
Chicago, Illinois, and was engaged in the interstate truck- 
ing of freight. It had two terminals in Connecticut, 
which were used to load and unload shipments. Al- 
though one-third to one-half of the dollar volume of its 
business originated in Connecticut (that is, the shipments 
originated in Connecticut, but were all delivered in other 
states), it was agreed that the corporation was engaged 
exclusively in interstate commerce. In order to satisfy 
the agreement leasing the terminals to it, Spector Motor 
Company had qualified to do business as a foreign cor- 
poration in Connecticut, but had, in fact, done no local 
business. 

The Connecticut Corporation Business Tax Act of 
1935** imposed upon every corporation 

. carrying on business in this state . . . annually, a tax 
or excise upon its franchise for the privilege of carrying on or 
doing business (or having the right to carry on business)*® 
within the state, such tax to be measured by the entire net income 
received by such corporation from business transacted within 


the state during the income year to be assessed at the rate 
of two per cent.”° 


17 Spector Motor Service, Inc. v. O’Connor aed McLaughlin), No. 
132, U. S. Sup. Ct., March 26, 1951, 19 L. W. 418 

18 Conn. Gen. Stat. § 416 c et seq. (Cum. Supp. ie. 

19 Effective July 1, 1937, the legislature amended §418c, ibid., to apply 
to every corporation which has “the right to carry on” business. Conn. Gen. 
Stat. §354e (Supp. 1939). 

20 A minimum tax based on capital invested in the state was also provided. 


The higher of this tax or the net income tax was the one actually paid. Conn. 
Gen. Stat. §421c (Cum. Supp. 1935). 
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The Tax Commissioner assessed a tax against the plain- 
tiff. The plaintiff sought an injunction in the United 
States District Court against the assessment and collection 
of the tax and requested an adjudication of its liability 
for the tax. The District Court held for the plaintiff.” 
To avoid an unconstitutional burdening of interstate com- 
merce, it construed the statute as not applying to the 
plaintiff corporation. 

On appeal, the Court of Appeals interpreted the statute 
as applying to the plaintiff, even if plaintiff was engaged 
exclusively in interstate commerce. The court, admitting 
that it was upsetting existing Supreme Court decisions, 
overruled the proposition that a foreign corporation en- 
gaged solely in interstate commerce is immune from state 
franchise taxation based on net income. The statute was 
held constitutional, and the tax, valid.” 

The Supreme Court refused to consider the merits of 
the “settled law doctrine” which had been overruled by 
the court below. The judgment below was vacated and 
remanded pending a determination by the state court as 
to the meaning of the statute.” The Supreme Court 
wondered “if Connecticut in fact sought to tax the right 
to engage in interstate commerce.” * ‘The answer was not 
lacking. The Connecticut court held that the tax im- 
posed was a franchise tax on corporations, whether they 
are domestic or foreign, for the privilege of doing busi- 
ness within the state, and that net earnings are used 
merely for the measure of the tax.” 

The United States District Court subsequently ruled 
that this statute contravened the commerce clause.” It 
said, “A tax upon the franchise to operate in interstate 
commerce, however, is an exaction for a privilege no 


2147 F. Supp. 671 (Conn. 1942). 

22 139 F. (2d) 809 (C. C. A. 2d, 1944). 

23 323 U. S. 101, 65 Sup. Ct. 152, 89 L. ed. 101 (1944). 
24 Jd. at p. 103. 

25 135 Conn. 37, 61 A. (2d) 89 (1948). 

26 88 F. Supp. 711 (Conn. 1949). 
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state has the power to grant.”*” The Court of Appeals, 
once again, promptly overruled this holding.” ‘Thus, the 
precise issue, whether a state can impose a privilege tax 
on a foreign corporation that is engaged exclusively in 
interstate commerce, was squarely before the Supreme 
Court. 

The Court, with three justices dissenting, in an opinion 
which is rested almost exclusively on precedent, invali- 
dated the tax as contravening the commerce clause.” The 
majority appears to have admitted that if there were some 
intrastate commerce involved or if the tax were imposed 
as compensation for Spector’s use of the highways, the 
tax, in issue, would be within the power of the state. It 
then said: 

Even though the financial burden on interstate commerce might 
be the same, the question whether a state may validly make 
interstate commerce pay its way depends first of all upon the 
constitutional channel through which it attempts to do so.*° 

An analysis of the opinion indicates that the Court has 
placed a label upon this tax, and to that label automati- 
cally, without an inquiry into underlying reasons, applied 
the “settled law doctrine.” ‘The dissent called for an in- 
quiry into the wisdom of the doctrine, in lieu of a cata- 
loguing of precedent to support it. 

The Court does not ask whether the State is merely asking 
interstate commerce to pay its way, or whether the State in fact 
provides protection and services for which such commerce may 
fairly be charged. Nor is the Court concerned whether the tax 
puts interstate business at a competitive disadvantage or is 
likely to do so.** 

The Spector case, as finally decided, has not only rees- 
tablished, but, in the process of warding off the first 
serious challenge against it, fortified the “settled law doc- 
trine.” There are cogent reasons why this holding and 


27 Jd. at p. 713. 

28181 F. (2d) 150 (C. A. 2d, 1950). 
29 Supra note 17. 

30 Jd. at p. 4185. 

31 Jd. at p. 4186 (dissenting opinion). 
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the foundation upon which it rests are unsound. What 
are the bases upon which the Court should have reversed 
the doctrine? 


Bases for Reversing the “Settled Law Doctrine” 


The first basis for reversing the “settled law doctrine” 
has already been intimated; therefore, it will be dis- 
posed of at the outset. If the foreign corporation engages 
in local business, then a franchise tax may be imposed, 
measured by all business done within the state, including 
interstate operations. Three reasons can be advanced as 
to why the local business distinction is irrational. 

First, if the Court has been willing to burden inter- 
state commerce to this extent, in substance, what is to pre- 
vent the removal of the local business requirement, a 
formal distinction, which does not lessen to any appreci- 
able extent the burden on interstate commerce. Substan- 
tively speaking, is it not just as much a tax on interstate 
commerce when that commerce can validly be the mea- 
sure of a tax of X dollars, as when that commerce is the 
subject of a tax of X dollars? In both cases, the cost 
or the burden on interstate commerce is increased by X 
dollars. The Court could have recognized the substan- 
tive similarity of that which it is holding valid and that 
which it is holding invalid, cast aside illusions of form 
and declared both to be valid franchise taxes. 

Second, the courts have encountered much difficulty in 
discerning which activities of an enterprise constitute 
local business and which constitute interstate commerce. 
In Memphis Natural Gas Company v. Stone,” the 
Court found that where the local activities consisted of 
repairing and maintaining an interstate pipe line, these 
activities constituted a proper subject for the franchise 
tax. The Court said, “Of course, the interstate com- 
merce could not be conducted without these local activi- 
ties. But that fact is not conclusive. These are events 


82 335 U. S. 80, 68 Sup. Ct. 1475, 92 L. ed. 1832 (1948). 
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apart from the flow of commerce. The decision was 
rested on the basis that the state gave protection for these 
activities and that the activities did not lend themselves 
“to repeated exactions in other states.” ** It is submit- 
ted that the local activities in the Ozark Pipe Line and 
Alpha Portland Cement cases* were of the same nature 
as in the Memphis case, yet in the former ones, no local 
business was found. It is unwise to base the validity of 
the tax on a finding of local business, when the definition 
of local business is, apparently by necessity, so uncertain 
that it renders the standard unworkable. 

Third, the local business doctrine serves as a direct 
deterrent to intrastate business, as well as an indirect 
deterrent to all commerce, interstate and intrastate. A 
foreign corporation would exert its utmost efforts to shun 
activities within the taxing state, which might be consid- 
ered as local business. This, in effect, subjects commerce 
to an artificial, economically inefficient segregation, 
which increases the cost of all business operations, as well 
as discourages taxable enterprise in the state. Economic 
combined with legal considerations point to the necessity 
of abolishing the local business distinction as a basis of 
validating a franchise tax on a foreign corporation. 

The second basis is one which does not meet head on 
the question of the states’ power to tax interstate com- 
merce. Yet a flanking movement can be used to advan- 
tage, perhaps, in connection with one or more other bases. 
The argument was suggested by Justice Brandeis in his 
dissenting opinion in Ozark Pipe Line Corporation v. 
Monier®™ that the franchise tax, in these cases, is not laid 
upon the privilege of doing business, but upon the privi- 
lege of carrying on business in a corporate form. The 
commerce clause should not be used for denying to a 


38 Jd. at p. 96. 

84 Jd. at p. 87. 

85 Alpha Portland Cement Co. v. Massachusetts, supra note 1; Ozark Pipe 
Line Corp. v. Monier, supra note 1. 

36 See Ozark Pipe Line Corp. v. Monier, supra note 1 at p. 568 (dissenting 
opinion). 
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state the right to encourage the conduct of business by 
natural persons. A major fallacy with this contention 
should, however, be noted. The state may exercise no 
greater power over the interstate business of a corpora- 
tion than over such operations of an individual. There- 
fore, for the reason that the argument does not go to the 
question of the state’s power over interstate commerce as 
such, it is inconclusive. 

The third basis is similar to the second in that it is a 
flanking argument and was originated by Justice Bran- 
deis in the Ozark case. He suggested that the burden is 
on Congress, not the Court, to forbid a tax which unduly 
burdens interstate commerce. Only the immunity of a 
federal corporate franchise is affirmative.” Other cor- 
porations require Congressional action before they are 
immune from state taxation on their interstate operations. 

It is not for the courts to interfere if Congress does 
not believe that the states, in attempting to meet their 
revenue needs, have usurped the Congressional power to 
regulate interstate commerce. Although Justice Black 
reiterated this view in his dissent in ddams Manufactur- 
ing Company v. Storen,” it is perhaps a little too late to 
urge seriously this basis upon the Court, since it involves 
a readjustment of the respective spheres of Congress and 
the courts. 

The next basis is both wider in scope and sounder. 
The courts have paid much lip service to the rule “that 
a state cannot tax interstate commerce, that is the business 
which constitutes such commerce, or the privilege of en- 
gaging in it,’** because this would interfere with the 
Congressional power of regulating such commerce. An 
examination of the application of this general rule to 
various state taxes, however, will disclose its ever increas- 


87 [bid. 

38 See 304 U. S. 307, 327, 58 Sup. Ct. 913, 82 L. ed. 1365 (1938) (dissent- 
ing opinion). 

39 Spector Motor Service, Inc. v. McLaughlin, supra note 22 at p. 813 (and 
cases cited). 
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ing tottering in the face of the competing demands for 
state revenue. Analytically, it is wise to divide the dis- 
cussion into (1) taxes on the business and (2) taxes on 
the privilege. 

How well has this rule endured in the face of state 
levies on the business which constitutes interstate com- 
mercer Ata very early date, it was held that interstate 
business is subject to a property tax on the instruments 
employed in the commerce, if the tax is laid without dis- 
crimination.” This hardly needs an explanation of 
underlying reason. It was always within the taxing 
power of a state to tax property located within its juris- 
diction. A more severe burden on the business of inter- 
state operations was upheld in United States Glue Com- 
pany v. Oak Creek.” There, it was decided that a state 
in levying a general income tax upon a domestic corpora- 
tion could include, in the computation, net income de- 
rived from transactions in interstate commerce. This 
tax was a levy on the business which constitutes inter- 
state commerce. It, certainly, operated as an indirect 
burden and: expense of the interstate operations of the 
corporation. Yet, the Court said that it was not such a 
burden® on the interstate commerce as to interfere with 
the regulatory powers of Congress. Therefore, interstate 
business can be taxed, as long as the burden is not too 
great. The general rule exhibits signs of decay. 

The next group of cases, not only gives full support 
to the claim that interstate business can be taxed, but also 
extends the burden that can be placed on that commerce. 
In Western Live Stock v. Bureau of Revenue,” New 
Mexico imposed a two per cent gross receipts privilege 

40 Western Union Tel. Co. v. Massachusetts, 125 U. S. 530, 8 Sup. Ct. 961, 
31 L. ed. 790 (1888). 

41 247 U. S. 321, 38 Sup. Ct. 499, 62 L. ed. 1135 (1918). 

42 The Court distinguished an income tax from a gross receipts tax. The 
former merely taxes net profit, which the holder is free to use as he wishes. 
The latter taxes every dollar received, before payment of expenses and 


whether profitable or not. Therefore, the latter is a greater burden. Jd. at pp. 
328, 329. 


43 303 U. S. 250, 58 Sup. Ct. 546, 82 L. ed. 823 (1938). 
4 
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tax on the amounts received from the sale of advertising 
space by one engaged in publishing newspapers and mag- 
azines. The plaintiffs, who published a magazine (en- 
gaged in intrastate, as well as interstate business), sold 
space to out of state advertisers. The journal was also 
sold out of state. The question was whether this tax 
constituted an undue burden on interstate commerce. 
The court upheld the tax, even though it was on gross 
receipts, not net income.*“* The decision could have been 
rested on the ground that the subject of the tax was the 
local (intrastate) business engaged in by the plaintiffs. 
The Court went out of its way, though, to say, “It was not 
the purpose of the commerce clause to relieve those en- 
gaged in interstate commerce from their just share of 
state tax burden even though it increases the cost of doing 
business.” “° The burden on the interstate business was 
not unduly great, since there was no chance of multiple 
taxation, whereby other states could exact a tax on the 
same subject which New Mexico had taxed. Other re- 
cent cases have fortified* the holding of the Western Live 
Stock case, and perhaps, even extended” the burden that 
can be placed on interstate commerce, thereby pushing 
back the line where interference with Congressional reg- 
ulation commences. There can be a state tax on the busi- 
ness which constitutes interstate commerce, provided that 
the interstate commerce is not subject to more than one 
tax, where intrastate commerce is subject to only one. 
The business of interstate commerce can be taxed; it can- 
not be discriminated against. 

The rule has a better record of survival when a state 


44 The Court, previously, had always been extremely severe in invalidating a 
gross receipts tax on interstate business. This had been true even where an 
element of local business was present which could have been used as the sub- 
ject of the tax. Galveston, Harrisburg and San Antonio Railway Company v. 
Texas, 210 U. S. 217, 28 Sup. Ct. 638, 52 L. ed. 1031 (1908). 

45 Supra note 43 at p. 254. 

46 Central Greyhound Lines, Inc. v. Mealey, 334 U. S. 653, 68 Sup. Ct. 1260, 
92 L. ed. 1633 (1948). 

47 Cf. Cor J aaaae Inc. v. Minnesota, 322 U. S. 292, 64 Sup. Ct. 950, 
88 L. ed. 1283 (1944). 
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tax has been imposed on the privilege of engaging in 
interstate commerce. The doctrine that a state may not 
impose a privilege tax on a foreign corporation engaged 
exclusively in interstate commerce had been seriously 
enervated, but unfortunately it still stands. At the outset 
of a discussion of the rule as it pertains to a tax on the 
privilege of interstate commerce, it should be emphasized 
that this subject is not truly distinct from the above dis- 
cussion of taxation of the business which constitutes inter- 
state commerce. The last statement will be made more 
clear after an analysis of several recent cases. 

Memphis Natural Gas Company v. Stone“ is a case 
of utmost importance. Here, a Delaware corporation 
owned and operated a natural gas pipe line from Loui- 
siana fields to Memphis, Tennessee. One hundred and 
thirty-five miles of line was located in Mississippi, and 
there were two compressor stations in that state. Mis- 
sissippi imposed upon all corporations doing business 
within the state a franchise tax of $1.50 for each $1,000 
value of capital employed within the state. The corpora- 
tion, which was engaged exclusively in interstate com- 
merce, challenged the validity of the tax under the com- 
merce clause. The state supreme court interpreted the 
tax statute as 

. . an exaction . . . as a recompense for . . . protection 
of . . . the local activities in maintaining, keeping in repair, 
and otherwise in manning the facilities of the system throughout 
the 135 miles of its line in this State.* 

The Court held that a state can exact a franchise tax on 
the local activities of a foreign corporation engaged ex- 
clusively in interstate commerce, provided that the local 
activity meet two requirements. It is sufficiently separate 
from the flow of commerce, that is, an activity “for which 
the state, not the United States, gives protection.” °° Ad- 


mittedly, it is difficult to conceive of a local activity for 


48 Supra note 32. 
49 Td. at p. 84. 
50 Jd. at p. 96. 
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which the state does not give protection. The Court said, 
“There are always convenient local incidents in every 
interstate operation.” * However, the local activity must 
also fulfill the second requirement. It must be incapable 
of “repeated exactions in other states” (i.e., multiple tax- 
ation).** The case could possibly be interpreted to mean 
that a state tax on the privilege of engaging in interstate 
commerce is valid if there is no danger of multiple taxa- 
tion.” The majority, however, did not concede that the 
tax was on the privilege, but rested the opinion on the 
basis of the tax being on a local activity. Notwithstand- 
ing that the Court refused to reverse expressly the “set- 
tled law doctrine,” it had dealt it a crippling blow. 

The Court maintained this attitude in Aero Transit 
Company v. Commissioners.“ Here, as in the Memphis 
case, the Court could not find, indeed, did not even at- 
tempt to discover, an engagement in local (intrastate) 
business to uphold as the subject of a valid tax. Yet, it 
could not bring itself to reverse the “settled law doctrine.” 
Again the Court uncovered another local privilege, that 
of using the state’s highways. This privilege validated 
a tax on interstate commerce. The Court, however, be- 
came more forthright in the following case, Interstate 
Pipe Line Company v. Stone.” 

A Delaware corporation owned and operated pipe lines 
which were used to transport oil from various oil fields 
in Mississippi to loading racks adjacent to railroads else- 
where in Mississippi. Once aboard the rails, the oil was 
shipped out of state. The Mississippi statute imposed a 
tax measured by gross income on all businesses operating 
a pipe line for transporting oil from one point to another 
in Mississippi. The majority conceded, or more precise- 
ly, held immaterial, that the operation of the pipe line 


51 Jd. at p. 87. 

52 Ibid. 

53 Jd. at pp. 96-99 (concurring opinion). 

54 332 U. S. 495, 68 Sup. Ct. 167, 92 L. ed. 99 (1947). 

55 337 U. S. 662, 69 Sup. Ct. 1264, 93 L. ed. 1613 (1949). 





WHY EXEMPT INTERSTATE COMMERCE? 629 


was exclusively interstate commerce. It went on to say, 
“the statute is not invalidated by the commerce clause of 
the Federal Constitution merely because . . . it imposes 
a ‘direct’ tax on the ‘privilege’ of engaging in interstate 
commerce.” ** The “settled law doctrine” had been re- 
versed. However, only four justices concurred in this 
majority opinion, one concurred separately, and four dis- 
sented, thereby the reversal of the “doctrine” remained 
ineffective.” 

The four dissenting justices met the issue squarely. 
They admitted that the prohibition against taxing the 
privilege of engaging in interstate commerce is merely a 
matter of legal form. “Other taxes [other than on the 
privilege] may equally burden the commerce.” At this 
stage, it is obvious that the crumbling of the rule that 
a state cannot tax the business which constitutes inter- 
state commerce, should have predicated the effective re- 
versal of its counterpart, that a state cannot tax the privi- 
lege of engaging in such commerce. 

The burden under both forms of taxation is coalescent. 
The interference, if any, with Congressional regulation 
of interstate commerce is identical. The defenders of 
the “settled law doctrine” rest on the familiar interpre- 
tation of the commerce clause. The clause 

. . does not leave to the states any power to permit or refuse 
the carrying on of interstate commerce. It likewise bars a state 
from taxing the privilege of doing interstate commerce, or the 
doing of interstate commerce, with or without fair apportion- 
ment even if not discriminatory.*® 

The interpretation, however, has been sheared of sub- 
stance. If a state cannot obtain sufficient revenues from 
a property tax or income tax, why allow a mere matter 


56 Td. at p. 666. 

57 Of the four justices who joined in the majority opinion, two, Mr. Justice 
Rutledge and Mr. Justice Murphy, are deceased. As far as was known, the 
majority view was held by only two justices of the present Court. The United 
States District Court, for this reason, refused to follow the decision in Spector 
Motor Service, Inc. v. McLaughlin, supra note 26. 

58 Interstate Pipe Line Co. v. Stone, supra note 55 at p. 680. 

59 [bid. 
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of form to prevent the imposition of an adequate tax? 
The levy will not increase the burden on or interference 
with the Congressional regulation of interstate commerce 
beyond that of permissible taxes. The collapse of the 
general rule against interstate taxation gave the Court 
the fourth basis for reversing the “settled law doctrine.” 

Fortified with the previous four bases, which one might 
classify as strictly legal arguments, for reversing the “‘set- 
tled law doctrine,” the Court could have supported them 
with a policy basis. A corporation, as the Spector Motor 
Company, bent on obtaining every possible tax advantage, 
finds a clear path under the “settled law doctrine.” It 
can successfully avoid its share of corporate taxes in any 
state in which it does business.” ‘The corporation, which 
engages substantially in interstate commerce, would limit 
its local privileges (1.e., necessary local business) to those 
states where the franchise corporation taxes are minimal. 
It would then be free to conduct a major part of its inter- 
state business, and derive its earnings, tax free, in a state 
which had substantial franchise taxes. This corporation 
has a decided advantage over its intrastate brother. Al- 
though the Fourteenth Amendment would not allow the 
brother a legal complaint,” it is the intrastate corporation 
which is discriminated against under the “settled law doc- 
trine.” 

An illustration will be useful. Corporation A has a 
factory in State X and sells part of its product there. Cor- 
poration B, a competitor, has its factory in State Y, which 
has an insignificant corporation tax, but sells an equal 
amount of its product in State X. Corporation B is vig- 
ilant in not having a repository for its merchandise in 
State X.° State X imposes a franchise tax on all corpora- 


60 Supra note 4. 

61 Matson Navigation Co. v. State Board of California, 297 U. S. 441, 446, 
56 Sup. Ct. 553, 80 L. ed. 791 (1936) ; cf. Union Bank and Trust Co. v. Phelps, 
288 U. S. 181, 53 Sup. Ct. 321, 77 L. ed. 687 (1933). But cf. Iowa-Des Moines 
National Bank v. Bennett, 284 U. S. 239, 52 Sup. Ct. 133, 76 L. ed. 265 (1931). 

62 Corporation B could have a sales office in State X and still escape the 
tax. Cheney Brothers’ Co. v. Massachusetts, supra note 8 at p. 153. 
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tions doing business within the state. Corporation A for 
an identical net income attributed to sales in State X 
must pay the tax. Corporation B goes tax free. 

This has a twofold effect. One is immediate, the other 
more remote. Immediately, Corporation B has a lower 
cost and, therefore, can sell at a lower price than can 
Corporation A. The Court could have used this, in itself, 
as a policy support for a reversal of the “settled law 
doctrine.” However, the adverse effect on Corporation 
A gave the Court more than one round of ammunition. 
Corporation A will presently have a lower net income; 
its chances of future growth to a giant taxpayer are di- 
minished by the unequal competition. State X’s oppor- 
tunity to obtain revenue from even intrastate corpora- 
tions, thereby, is reduced. 

Couple this policy basis with the preceding legal argu- 
ments and the Court had a formidable battery of persua- 
sive reasons for supporting a clear and effective reversal 
of the “settled law doctrine” in the Spector case. 


LEGISLATIVE REMEDIES 


If it is assumed that the doctrine that a state may not 
impose a privilege tax on a foreign corporation that is 
engaged exclusively in interstate commerce is objection- 
able, for the reasons discussed above, an awaiting of a 
judicial reversal is inexpedient. A federal legislative 
remedy can be provided by Congress.” 

It is beyond the scope of this paper to discuss the gen- 
eral problem of coordination of federal and state revenue, 
as applied to taxation, other than franchise taxation on 
interstate commerce.“ Admittedly, it is difficult to dis- 
cuss legislation concerning the intergovernmental rela- 


63 Prudential Insurance Co. v. Benjamin, 328 U. S. 408, 421, 66 Sup. Ct. 
1142, 90 L. ed. 1342 (1946). 


64 For a discussion of the general problem of coordination of federal and state 
taxation, see S. Doc. 69, 78th Cong., Ist Sess. (1943). (A Report submitted 
to the Secretary of the Treasury by a special committee designated to conduct 
a study of intergovernmental fiscal relations). See also Browne, Federal-State 
Coordination (1945), 31 Cornett L. Q. 182. 
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tionship in respect to one tax alone. Yet, in spite of the 
conceded limitations, an attempt will be made. 

Suggested legislation should have two aims. More 
revenue should be made available to the states, and inter- 
state commerce should not escape nondiscriminatory tax- 
ation, where local business is subject to it. The fulfill- 
ment of these goals can be attempted in either of two 
legislative forms: (1) The imposition of an exclusive 
federal tax on the privilege of engaging in interstate com- 
merce; or (2) the delegation, by Congress, of power to 
the states to tax the privilege of engaging in interstate 
commerce. 

Federal Privilege Tax 


Under this suggestion, the Federal Government would 
impose and collect a franchise tax on corporations en- 
gaged in interstate commerce, and return the proceeds of 
that tax to the states. Various technical complications 
immediately arise. On what is the tax to be imposed? If 
it is levied on the net income arising from the interstate 
operations of the corporation, at least two difficulties are 
apparent. 

Asa practical matter, a formula will have to be devised 
which will classify the business of the corporation into 
interstate and intrastate operations. Furthermore, even 
once this hurdle has been overcome, the question must 
be answered whether a state can continue taxing the 
privilege of corporations doing intrastate business and 
using as a measure of the tax income arising from both 
interstate and intrastate business conducted in that state. 
Obviously, double taxation of the same business is not de- 
sirable. The federal tax should be limited to net income 
derived from exclusive interstate operations within any 
foreign state. In this way, the state franchise taxes (on 
local privileges) would operate as they do now. Only the 
foreign corporations exempt from state franchise tax- 
ation by the “settled law doctrine” would be subject to 
the federal tax. 
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Once the tax is collected, the proceeds must be returned 
to the states, otherwise, the legislation has not fulfilled 
the need of the states for revenue. A basis for dividing 
the proceeds among the states must be produced. It has 
been suggested that the distribution be made on the basis 
of the origin of the business that has been taxed.” While 
this has the advantage of returning to the state compen- 
sation for governmental services rendered to the business 
arising in that state, it does not realistically meet the reve- 
nue needs of the business-starved states. Yet, it is not the 
purpose of this statute to effect a geographic redistribu- 
tion of the wealth, so the compensation principle should 
be adopted. In comparison with the present situation, 
even the pauper states will benefit, although to a lesser 
extent than the more prosperous states. 

The federal franchise tax on the corporations engaged 
exclusively in interstate commerce in any one state will 
have the advantage of an efficient central administration. 
A corporation, which does solely interstate business in 
many states, will pay one tax, reported in one tax return, 
to one central office. The expenses saved in administra- 
tion will result in a larger pie to be divided among the 
states. Furthermore, the tax will be uniform throughout 
the country, a factor which will tend to equalize trade 
opportunities, irrespective of state boundary lines. 

The uniformity advantage, however, can be readily 
turned into a disadvantage. If it is one of the aims of this 
legislation to meet more adequately the states’ needs for 
revenue, it should be for the state to decide the rate and 
amount of the tax. The peculiar needs of the individual 
states become lost in uniformity. By means of this fed- 
eral tax some of the functions of the state government will 
be invaded by the Federal. Perhaps, it is a policy of the 
state to impose a higher tax burden on corporations than 
on natural persons. A uniform federal tax might thwart 
this desire. In the main, the federal tax plan has the 


65 S. Doc. 69, supra note 64, at p. 156. 





634 THE GEORGE WASHINGTON LAW REVIEW 


disadvantage of requiring the states to forfeit some of 
their independence. If, as is thought by one author,” 
the cure is worse than the disease, perhaps the malady 
needs a different remedy. 


Tax Power Delegated to the States 


The alternative legislative remedy is federal legisla- 
tion authorizing the states to impose a tax on the privi- 
lege of engaging in interstate commerce. Care should 
be taken, here, to assure that the tax imposed does not 
discriminate against interstate commerce; in particular, 
that the corporation is not subject to double taxation by 
more than one state. 

A state, however, should be given the right of taxing 
exclusive interstate business arising in its domain in the 
same manner as it can tax intrastate business. This can 
be accomplished by requiring the taxing statute to provide 
for a fair method of apportioning the total business of 
the corporation to business done within the state.” In 
general, this legislation will accomplish the same result 
as a judicial reversal of the “settled law doctrine.” 

A bill introduced in the Seventy-Second Congress may 
be used as an illustration of effective legislation. It pro- 
vides: 

That each of the several states may levy and collect license, 
franchise, gross revenue, registration, or any other forms of 
taxes, upon or measured by, any property employed, or business 
done, within such state, in interstate commerce, in the same 
manner and to the same extent as such taxes may be imposed 
under the constitution and laws of such state, upon like property 
employed, and business done, in commerce wholly within the 
state, except that (a) in no case shall the tax imposed be at a 
greater rate than is assessed upon like property employed, and 
business done, in commerce wholly within the state, and (b) 
nothing contained in this Act shall be construed to authorize 


the taxation of the same property and business done by more 
than one state.®* 


66 Browne, supra note 64 at pp. 189, 190. 
67 See Conn. Gen. Stat. § 1899 (1949). 
68S, 3074, H. R. 9692, 72d Cong. (1931). 
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A formula should be appended to this bill, which will 
clarify what constitutes “business done” within a state, 
so that not more than one state can attempt to claim such 
business as its own.” 

This suggested legislation accomplishes the goals men- 
tioned above. The tax advantage presently enjoyed by 
foreign corporations engaged exclusively in interstate 
commerce is destroyed. A more adequate source of state 
revenue is achieved. Since these main purposes are ac- 
complished, and at the same time the very delicate prob- 
lem of the increasing powers of the Federal Government 
is avoided, this legislation is recommended over the fed- 
eral tax plan. 

CONCLUSION 


Indeed, a well drafted statute that considers the effect 
of other taxes, a consideration which was not attempted, 
here, may well be of great advantage in the entire field 
of taxation, even if there is a judicial change of heart. 
The major purpose of this paper, however, is to draw at- 
tention to the shortcomings of the doctrine that a state 
may not impose a privilege tax on a foreign corporation 
that is engaged exclusively in interstate commerce, the 
weak foundation upon which it rests, the legal and policy 
bases which can be used by the judiciary to reverse it, 
and if necessary, legislative plans that Congress can use 
in abolishing the tenet. It is high time that interstate 
commerce is unseated from its favored position. It 
should be required, in truth, to pay its share of the cost 
of government. 


69 See Browne, supra note 64 at p. 195. 
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EDITORIAL NOTES 


FREEDOM OF SPEECH AND ASSEMBLY IN STREETS AND OTHER 
PusiLic PLACES 


Three Recent Cases 


Three decisions* were handed down recently by the Supreme Court 
of the United States dealing with the problem of local governments 
trying, by different methods, to balance the exercise of the constitu- 
tional rights of free speech, as guaranteed by the First Amendment, 
with the interests which the community is charged with protecting. 
In the first? of these cases members of Jehovah’s Witnesses applied 
for a permit to speak in the public park of the City of Havre de 
Grace, Maryland, on four successive Sundays. There was no ordi- 
nance requiring this permit, but it was the local custom to require 
speakers desiring to use the parks to obtain permission from the 
Park Commissioner. Their application was denied by both the Park 
Commissioner and the City Council who, at a hearing where appli- 
cants were present with counsel, questioned them as to their views 
on saluting the flag, the Catholic Church, and service in the armed 
forces during a war time emergency. After being refused a permit, 
petitioners went ahead with their plans and on the next Sunday, 
shortly after opening his meeting, Niemotko was arrested. The fol- 
lowing Sunday, Kelley was arrested before he began his speech. 
Both were charged with disorderly conduct, convicted, and fined 
twenty-five dollars. Appeal and certiorari were denied by the Mary- 
land court.* 

In the second* case an ordinance of New York City required that 
a permit be obtained by a clergyman desiring to preach on the 
streets.° Pursuant to this ordinance Kunz, in 1946, applied for and 


1 Niemotko v. State of Maryland, 340 U. S. 268, 71 Sup. Ct. 325 (1951). Kunz 
v. People of the State of New York, 340 U. S. 290, 71 Sup. Ct. 312 (1951). 
Feiner v. People of State of New York, 340 U. S. 315, 71 Sup. Ct. 303 (1951). 

2 Niemotko v. State of Maryland, supra note 1. 

8 .... Md. ...., 71 A. (2d) 9 (1950). Under the rather unique Maryland 
procedure, the jury is the judge of the law as well as of the facts. Md. Const. 
Art. XV, §5. This means that there is normally no appellate review of any 
question dependent on the sufficiency of the evidence. Relying on this practice 
the Maryland court declined to review the case on appeal and also refused to 
grant certiorari stating the issues were not “matters of public interest” which 
made it desirable to review. 

* Kunz v. People of State of New York, supra note 1. 

5 Section 435—7.0 of Chapter 18 of the Administrative Code of the City of 
New York provides: (1) It shall be unlawful in any New York City street, 
for anyone to collect a crowd for public worship of exhortation, or to ridicule 
or denounce any religious belief, or to preach atheism or agnosticism; (2) how- 
ever, any clergyman or authorized representative of any religious group or of 
any atheistic or agnostic society, may preach or expound his cause, in any public 
place specified in a permit therefor which may be granted him by the police 
commissioner. 


[ 637 ] 
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was issued a permit. Later that year after numerous complaints 
had been received to the effect that Kunz had ridiculed and denounced 
religion, a hearing was held at which eighteen complaining witnesses 
appeared, and their testimony fully substantiated the charge. Where- 
upon the Police Commissioner notified Kunz that he was “. . . in 
the exercise of discretion, as provided by law . . .”, revoking Kunz’ 
permit because he had “. . . contrary to the provisions of law under 
which the permit was issued, ridiculed and denounced religion.” 
Kunz’ applications for a permit in 1947 and 1948 were marked 
“disapproved,” and in September, 1948, while addressing a group 
of people at Columbus Circle and denouncing the two religions pre- 
viously attacked, defendant was served a summons for “preaching” 
without a permit. He was convicted and fined ten dollars. This 
conviction was affirmed by the New York Court of Appeals.® 

In the third case,’ defendant, a University student, was delivering 
a speech to a mixed group of white and colored people in the city 
of Syracuse, New York, ostensibly for the purpose of inducing them 
to attend a meeting to be held that night. During the course of his 
speech he made derogatory remarks about several prominent poli- 
ticians, and urged the colored people to rise up in arms and fight 
for equal rights. Two police officers had been present during a large 
part of defendant’s speech, and when they noticed the crowd’s rest- 
lessness increase to the point they thought might result in a fight, 
they stepped in and asked defendant to stop speaking. After he had 
ignored the officers’ request and demand to stop, he was placed under 
arrest. He was convicted of disorderly conduct* and sentenced to 
thirty days in the penitentiary. The Court of Appeals affirmed his 
conviction.°® 


The Problem 


The First Amendment to the Constitution provides that Congress 
shall make no law prohibiting the free exercise of religion, or abridg- 
ing the freedom of speech, or of the press. That this Amendment 


6 300 N. Y. 273, 90 N. E. (2d) 455 (1949). 

7 Feiner v. People of State of New York, supra note 1. 

8 Feiner was charged with violating § 722 of the Penal Law of New York, 
McK. Consort. Laws, c. 40, § 722: “Any person who with intent to provoke a 
breach of the peace, or whereby a breach of the peace may be occasioned, com- 
mits any of the following acts shall be deemed to have committed the offense of 
disorderly conduct: 

1. Uses of offensive, disorderly, threatening, abusive or insulting language, 
conduct or behavior ; 

2. Acts in such a manner as to annoy, disturb, interfere with, obstruct, or 
be offensive to others; 

3. Congregates with others on a public street and refuses to move on when 
ordered by the police; ... .” 

® 300 N. Y. 391, 91 N. E. (2d) 316 (1949). 
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cannot be applied with absolute literalness, without exceptions, is 
well established.*° It is sufficient at this point to say that not all 
speech is protected by the First Amendment. It is also well settled 
that the prohibitions of the First Amendment have been extended 
to the states under the due process clause of the Fourteenth Amend- 
ment."* In the cases involving the constitutional right of freedom 
of speech or religion there are two conflicting interests which must 
be adjusted. One is the right to express unpopular opinions and 
to hold unpopular meetings, which has been held to be of the very 
essence of American liberty; and the other is the right of the public 
to an orderly community which is essential to the protection of per- 
sons and property. For this reason “. . . these cases concern living 
law in some of its most delicate aspects.’ 22 Where to draw the line 
between these conflicting interests has concerned the legislatures, 
courts and local authorities for many years. While recognizing the 
responsibility of the local authorities to provide for an orderly com- 
munity, it is necessary also to recognize that a high relative value 
must be afforded the right of the unpopular minority to be heard. 
It is particularly important to extend protection to the minorities 
and to allow them to be heard as they are really the only ones who 
need the protection of the First Amendment—it being very unlikely 
that one expressing popular opinions of the majority will ever need 
to rely upon this protection in order to continue to express such 
opinions. 
How Treated in the Three Cases 


The three cases'* present the approach taken by authorities of dif- 
ferent communities. Havre de Grace, Maryland, sought to control 
the use of public parks by having its Park Commissioner and City 
Council act as censors. In this manner any speaker likely to cause 
a disturbance, or do or say anything the Commissioner and City 
Council did not approve, could be stopped by refusing to issue him 
a permit. There was no statute or ordinance involved here which 
provided standards to guide the administrative officials in issuing 
or refusing to issue permits; but only an amorphous practice which, 
in the instant case, allowed them to stifle expression of ideas of those 
whose views, on matters unrelated to the public interests the of- 
ficials are entrusted to protect, differed from the views of these 


10 poate v. Baldwin, 165 U. S. 275, 281, 17 Sup. Ct. 326, 41 L. ed. 715 
(1897). 

11 Jones v. Opelika, 316 U. S. 584, 600, 62 Sup. Ct. 1231, 86 L. ed. 1691 
(1942) ; rev’d. on other grounds, 319 U. S. 103, 63 Sup. Ct. 890, 87 L. ed. 
1290 (1943). 

12 Concurring opinion of Mr. Justice Frankfurter, supra note 2 at p. 273. 

13 Note 1 supra. 
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officials. There was no evidence of any disorderly conduct on the 
part of the defendants and the convictions rested solely upon the 
lack of permit which was denied because of the City Council’s dis- 
like for or disagreement with Jehovah’s Witnesses or their views. 

In the Kunz case a more difficult problem was presented. Here 
an ordinance was involved which had been in effect for many years. 
In 1934 the Court had summarily dismissed an appeal from a con- 
viction under this statute.** The ordinance when construed by the 
New York court by reading into it certain police department regu- 
lations, required a permit be issued to anyone who, like defendant, 
is a minister of religion, and as requiring police control of the meet- 
ing only to the extent of requiring advance notice to a police captain 
who must approve of the location, unless traffic conditions there make 
it inexpedient to use that site for such purposes. The ordinance 
made no provision for revocation of license for cause but such power 
was held to be “fairly implied,” ** and as there was appropriate pro- 
cedure established to review this action of the police commissioner*® 
the defendant had ample protection against arbitrary action of an 
administrative official..*7 The Court of Appeals then followed this 
reasoning to its ultimate conclusion and held that once a permit was 
revoked for good reason the commissioner was not bound to issue 
further permits.** At this point the Supreme Court held the ordi- 
nance invalid because it “. . . gives an administrative official dis- 
cretionary power to control in advance the right of citizens to speak 
on religious matters on the streets of New York.” ?® 

The Feiner case”® presents an approach for dealing with the basic 
problem that is not handicapped by the phrase, “antecedent censor- 
ship,” which seems to be a judicial bugaboo. Here the defendant 
.was charged with the actual effect of his words when viewed retro- 

14 People v. Smith, 263 N. Y. 255, 188 N. E. 745, appeal dismissed sub nom., 
Smith v. People of the State of New York, 292 U. S. 606, 54 Sup. Ct. 775, 78 
L. ed. 1468 (1934). Defendant was convicted for preaching atheism on the 
streets of New York City without having obtained a permit. The Court of Ap- 
peals had affirmed the conviction sustaining the constitutionality of the ordinance 
on the ground that it was not aimed against free speech but was directed toward 
the manner in which the streets may be used. 

15 Supra note 6 at p. 457. 

16 New York Civil Practice Act, Art. 78. 

17 The ordinance prohibited promoting assemblage by any person to ridicule 
or denounce any form of religious belief, service or exhortation, with or with- 
out, a permit. It was for violating this provision of the statute that Kunz’ per- 
mit was revoked. Following revocation of Kunz’ permit he did not seek judicial 
or administrative review of the revocation proceedings, and the Supreme Court 
expressly refrained from passing on the validity of the revocation. 

18“The Commissioner had no reason to assume, and no promise was made, 
that defendant wanted a permit for any use different from the disorderly ones 
he had been guilty of before.” Supra note 6 at p. 278. 


19 Supra note 1 at p. 293 
20 Supra note 1. 
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spectively. His conviction was affirmed because the majority be- 
lieved that the evidence sustained the finding that there was a clear 
and present danger of an immediate breach of the peace if defendant 
continued his harangue. The primary duty of the officers was to pro- 
tect the public peace, and when defendant ignored repeated requests 
to stop speaking he was properly arrested. 


Prior Restraint Under the Permit System 


For the first hundred and fifty years following the formation of 
the government of the United States, there were few cases involv- 
ing freedom of speech, press, or religion. Congress had passed the 
Alien and Sedition Laws** and a few people had been convicted 
under these laws.?* After the first of these trials, the attempt at re- 
viving crime of sedition was not again attempted during the next 
century. 

The first important case in which the validity of a local permit 
system was called into question was Davis v. Massachusetts.7* Here 
a Baptist minister was convicted for preaching a sermon in Boston 
Common without having obtained a permit from the mayor as re- 
quired by a statute. The conviction was affirmed by the Massachu- 
setts Supreme Judicial Court in an opinion written by Chief Judge 
Holmes. The Supreme Court affirmed the conviction, adopting the 
reasoning of Holmes that since the legislature had the power to for- 
bid any particular use of the common, there is no doubt that it could 
authorize the city of Boston to pass the ordinance. 

For nearly half a century following this decision the power of a 
state to enact statutes requiring that permits be obtained for the use 
of certain public places remained intact. Beginning in 1938 with 
the case of Lovell v. City of Griffin,* these ordinances requiring a 
permit before exercising some of the incidents to the right of free 
speech came under the scrutiny of the Court and, in general, they 
were held invalid as giving an administrative official the power of 
antecedent censorship of speech or religion. In the Lovell case, de- 
fendant, one of Jehovah’s Witnesses, was arrested and convicted 


21 Act of June 25, 1798, 1 Stat. 570 (1798); Act of July 14, 1798, 1 Srar. 
596 (1798). The Sedition Law punished false, scandalous, and malicious writ- 
ings against the government, either house of Congress, or the President if pub- 
lished with intent to defame any of them, or to excite against them the hatred 
of the people, or to stir up sedition or to excite resistance of law, or to aid any 
hostile design of any foreign nation against the United States. 

22 Jefferson doubted the constitutionality of the Sedition Act and when he be- 
came President he pardoned all prisoners who had been convicted under this 
Act. Congress eventually paid all the fines, but popular indignation at the Act 
and the prosecutions wrecked the Federalist party. 

23 167 U. S. 43, 17 Sup. Ct. 731, 42 L. ed. 71 (1897). 

24 303 U. S. 444, 58 Sup. Ct. 666, 82 L. ed. 949 (1938). 

5 
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for distributing religious handbills without first having obtained a 
permit from the mayor. Because the ordinance requiring that a permit 
be obtained gave the mayor discretion to refuse to issue such permit, 
the ordinance was held void on its face. The decision was based 
on freedom of the press and freedom of speech. It has been cited 
in later cases where freedom of speech and assembly were involved, 
for the doctrine that statutes which give local officials the power of 
prior restraint are void on their face.”* 

Probably the most important and far-reaching decision of the dec- 
ade following the Lovell case was Hague v. Committee for Industrial 
Organization.** Here an ordinance required that a permit be obtained 
to speak or to distribute handbills. The ordinance had been in effect 
for many years and provided in part: 


The director of public safety is hereby authorized to refuse 
to issue said permit when after investigation of all facts and cir- 
cumstances pertinent to said application he believes it to be 
proper to refuse the issuance thereof; provided however, that 
said permit shall only be refused for the purpose of preventing 
riots, disturbances, or disorderly assemblage. (Italics added).?" 


Although this ordinance was declared void on its face over the ef- 
forts of the state authorities to sustain constitutionality on the itali- 
cized part of the ordinance, it is important to bear in mind that the 
Court had facts before it which clearly showed that the italicized part 
of the ordinance was being used as a guise for suppressing certain 
speakers at public meetings when there was in fact no real danger 
of any disorder. Also there was evidence that the disorder threat- 
ened, if petitioners were allowed to speak, was instigated by the 
municipal officials. The Court recognized that a citizen did not have 
an absolute right to use the streets and parks for communicating 
his views but the right must be exercised in subordination to the 
general comfort and convenience and in consonance with peace and 
good order of the community.”* 

In contrasting the interests the community is charged with pro- 
tecting against the rights guaranteed under the First Amendment, 
many ordinances have been declared invalid. The simplest of this 
sort are those where the community is primarily interested in keep- 
ing the streets of the city clean. This interest is clearly insufficient 


25 Thomas v. Collins, 323 U. S. 516, 65 Sup. Ct. 315, 89 L. ed. 430 (1945) ; 
Cox v. New Hampshire, 312 U. S. 569, 61 Sup. Ct. 762, 85 L. ed. 1049 (1941) ; 
Hague, Mayor v. Committee for Industrial Organization, 307 U. S. 496, 59 Sup. 
Ct. 954, 83 L. ed. 1423 (1939). 

26 Supra note 25. 

27 The whole ordinance is quoted in note 1 of 307 U. S. at p. 502. 

28 Id. at p. 515. 
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to offset the individual’s right to communicate his ideas.2* The in- 
terest to be protected by the community becomes of greater im- 
portance in the cases where a permit is required for door to door 
solicitation. Here the community is concerned with prevention of 
fraud or perhaps serious crimes by those who so gain admittance 
into homes. These interests have been held insufficient to sustain 
the validity of an ordinance where discretion was left to municipal 
officials to refuse issuance of a permit.*° Similarly ordinances were 
held invalid as applied to the distribution of religious literature in a 
company owned town* and a government owned town.*? Statutes 
prohibiting the distribution of handbills for advertising purposes 
without a permit were held invalid where the primary purpose of 
the handbill was for dissemination of religious information and only 
incidentally advertised certain religious publications for sale.** Simi- 
larly an ordinance requiring a permit to distribute religious literature 
with discretion in an administrative official to refuse issuance of a 
permit is invalid.** 

A non-discriminatory tax on vendors of books** and an ordinance 
requiring that license fees be paid by all persons canvassing or solicit- 
ing in the town ** were held unconstitutional as applied to Jehovah’s 
Witnesses who distributed religious literature. 

Most of the above cases involved what may be called “peddlers of 
ideas” *7 and were not, strictly speaking, concerned with the use of 
public places for communication of ideas through the medium of 
addressing an assemblage of persons. There is a great practical dif- 
ference, if not in theory, at least in effect, between the methods of 
oral persuasion and the distribution of printed material. Cold print 
loses much of the inflammable, vituperative, and inciting effect that 
often accompanies the same words when they come from the throat 
of a man obsessed with the worthiness of his cause or the fallacy 
of the causes he is attacking. 


29 Largent v. Texas, 318 U. S. 418, 63 Sup. Ct. 667, 87 L. ed. 873 (1942); 
Jamison v. Texas, 318 U. S. 413, 63 Sup. Ct. 669, 87 L. ed. 869 (1942); 
Schneider v. State of New Jersey, Town of Irvington, 308 U. S. 147, 60 Sup. 
Ct. 146, 84 L. ed. 155 (1939); Lovell v. City of Griffin, supra note 24. 

30 Martin v. Struthers, 319 U. S. 141, 63 Sup. Ct. 862, 87 L. ed. 1313 (1943) ; 
Murdock v. Pennsylvania, 319 U. S. 105, 63 Sup. Ct. 870, 87 L. ed. 1292 
(1943); Jones v. Opelika, supra note 11; Cantwell v. Connecticut, 310 U. S. 
296, 60 Sup. Ct. 900, 84 L. ed. 1213 (1939). 

81 Marsh v. Alabama, 326 U. S. 501, 66 Sup. Ct. 276, 90 L. ed. 265 (1946). 

82 Tucker v. Texas, 326 U. S. 517, 66 Sup. Ct. 274, 90 L. ed. 274 (1946). 

83 —— v. Texas, supra note 29. 

34 Largent v. Texas, supra note 29. 

85 Follett v. Town of McCormick, South Carolina, 321 U. S. 573, 64 Sup. Ct. 

717, 88 L. ed. 938 (1944). 
86 Marsh v. Alabama, supra note 31. 
87 Chafee, Free SPEECH IN THE Unirep States (1941) p. 398. 
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Speaking through sound amplifiers gives the speaker a potentially 
larger audience over whom he may exercise whatever influence he 
possesses. An ordinance requiring a permit to be obtained for the 
use of sound amplifying apparatus was held unconstitutional on its 
face as the issuing official had discretion to refuse to issue a permit,** 
even though the refusal was based upon complaints concerning the 
noise and not related to the contents of the speech. This decision 
was subsequently limited by the case of Kovacs v. Cooper,** where 
an ordinance which forbade the operation on the streets of a “sound 
truck,” or of any instrument which emits “loud and raucous noises” 
and is attached to a vehicle on the public streets, was held valid. 
These two decisions while difficult to reconcile clearly represent the 
two facets of the problem. In the Saia case the ordinance was held 
invalid because it gave the police commissioner discretion to refuse 
to issue a permit. The standards for him to follow were not laid 
down with sufficient clarity to. guarantee that the ordinance would 
not at some later time be used to suppress ideas rather than noises. 
In the Kovacs case the ordinance banned all sound trucks from the 
public streets, thus suppressing ideas and noises, but leaving no dis- 
cretion to an administrative official. Sound argument can be made 
that if a municipality has the power to suppress all loudspeakers, 
why can it not do the lesser “evil” (if that it be) and suppress only 
those that affect the peace and order of the community? While this 
reasoning seems perfectly sound, it is submitted that the Court in 
the Saia case saw in the ordinance the possibility of discrimination 
against an applicant solely because his views differed from the views 
of the vast majority of the community. By taking this approach, 
is not the Court considering itself the only guardian of civil liberties, 
and saying no administrative official can perform this function when 
operating by authority of a statute which is not so tightly drawn 
as to leave him no discretion with which to meet new and unusual 
situations as they may arise? One factor which would perhaps tend 
to diminish the impartiality of the administrative licensing official 
is that he may well feel his primary obligation is to the municipality, 
and that he should refuse to issue permits which will be so used as 
to have effects he believes to be deleterious to the community. 

When power is given to administrative officials to refuse a permit 
or license to hold public meetings this seems to create the judicial 
bugaboo, antecedent censorship, mentioned above. This is remi- 
niscent of the early stages of Administrative Law where statutes 


38 Saia v. People of State of New York, 334 U. S. 558, 68 Sup. Ct. 1148, 92 
L. ed. 1574 (1948) 


89 336 U. S. 77, 69 Sup. Ct. 448, 93 L. ed. 513 (1949). 
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giving local officials discretion to issue or refuse licenses for certain 
businesses were held invalid.*° Later when it became apparent that 
these businesses should not go unregulated, licensing commissions 
were set up with certain principles and standards to guide them. 
Today liquor commissions, hotel commissions, racing commissions, 
etc., are part of every state administrative system and their rulings 
are generally upheld in judicial proceedings. The Supreme Court, 
as pointed out in the dissent in the Kunz case,** has never set stand- 
ards to guide municipalities in regulating the use of the streets and 
public parks. There would seem to be no valid reason why an ad- 
ministrative body could not be set up which had the power to revoke 
permits or licenses for cause and to refuse to issue subsequent per- 
mits. The principles and standards for such a commission to follow 
would need to be drawn so that the discretion of these officials is 
confined to narrow channels. Provisions for judicial review could 
be set up as is done in other fields of administrative law. The find- 
ings of fact by the commission would not be entitled to finality be- 
cause a constitutional right is involved,*? but, if the commission con- 
fined itself to the powers delegated, its findings should be entitled 
to the same weight that an appellate court gives a finding of fact 
by a jury. In an appropriate case this would require a trial de novo. 
Such a procedure would place the control of streets and parks for 
use as places of public assemblage in an administrative body who 
should be in a much better position to balance the interests involved 
than are the courts. Before such a system will be permitted to func- 
tion, the Supreme Court must change its outlook on statutes or ordi- 
nances that make it possible for officials to exercise prior restraint 
and must look to the particular case to see if there has been an un- 
warranted infringement of the constitutional rights in the statute 
as applied to the case before them. In addition, the following lan- 
guage of the Cantwell case will have to be nullified: 
. . . the availability of a judicial remedy for abuses in the sys- 
tem of licensing still leaves that system one of previous restraint 
which, in the field of free speech and press, we have held inad- 
missible.** 
Perhaps the only system which will work is one where permits 
are issued to all original applicants. Then if the statute is drawn 
with a provision for revocation of license for specified causes upon 


40 'Yick Wo v. Hopkins, 118 U. S. 356, 6 Sup. Ct. 1064, 30 L. ed. 220 (1886). 

41 Supra note 1 at p. 299. 

42 Cf. Estep v. United States, 327 U. S. 114, 66 Sup. Ct. 423, 90 L. ed. 567 
(1946) ; Crowell v. Benson, 285 U. S. 22, 52 Sup. Ct. 285, 76 L. ed. 598 (1932) ; 
Ng Fung Ho v. White, 259 U. S. 276, 42 Sup. Ct. 492, 66 L. ed. 938 (1922). 

43 Supra note 30 at p. 306. 
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hearing before administrative officials with a provision for judicial 
review of this action, the permittee will have few grounds for com- 
plaining for loss of permit. Carrying this procedure one step fur- 
ther to its ultimate conclusion the statute could have a provision 
permanently disqualifying the permittee if he was found to have 
seriously violated the provisions of law under which the permit was 
issued, ¢.g., if his permit was revoked for cause more than twice. It 
is submitted that a statutory provision permanently disqualifying 
one from obtaining a permit to start riots on the streets is no greater 
infringement upon constitutionally protected liberties than is a statute 
providing for increased penalties for second and third convictions 
for felony and life imprisonment for a fourth conviction. 


The Permit System Upheld 


The permit system has not always been treated as a system of prior 
restraint and when appropriate objective standards are laid down 
by the ordinances to guide the licensing officials, these ordinances 
have been upheld against attacks of unconstitutionality. The permit 
system in and of itself, would seem to be the most practicable method 
of balancing the interests involved. The permit required in the 
Kunz case was issued free of charge. The only police control im- 
posed on the meeting was to require advance notice to a police cap- 
tain who approved of the location unless traffic conditions there made 
that site unsuitable for such purposes. Such a restriction on the 
speaker would rarely if ever cause him any inconvenience, and it 
would give the police notice of a meeting where disorder was likely 
to occur and an opportunity to assign sufficient policemen to that 
spot to maintain peace and order. This is a type of permissible re- 
striction on the right of free speech that the Court has recognized. 
In Cox v. New Hampshire* a statute was held valid which required 
that a license be obtained before conducting a parade. The license fees 
varied from a nominal sum to as high as $300.00, being so fixed 
as to approximate the expense to the city because of the parade. 
In holding that the interests of the community in requiring such 
permit outweighed the individual liberty to parade in the streets the 
Court said: 


Civil liberties, as guaranteed by the Constitution, imply the 
existence of an organized society maintaining public order with- 
out which liberty itself would be lost in the excesses of unre- 
strained abuses. The authority of a municipality to impose regu- 
lations in order to assure the safety and conveniences of the 
people in the use of the public highways has never been regarded 


44 People v. Gowasky, 244 N. Y. 451, 155 N. E. 737 (1927). 
45 Supra note 25. 
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as inconsistent with civil liberties, but rather as one of the means 
of safeguarding the good order upon which they ultimately de- 
pend.** 


In People v. Hass,“" a New York statute provided that no one 
could speak in a public park without having first obtained a permit. 
The uncontradicted evidence showed that no one had ever been re- 
fused a permit to speak at this particular spot unless it had been pre- 
empted by another. The New York court interpreted the statute to 
give the Park Commissioner authority to refuse a permit only to 
avoid conflicts in meeting and to preserve the parks, and as construed, 
held it to be a reasonable measure of local control which affects civil 
liberties only in an allowable minor degree. 

To be compared with the peddlers-of-ideas cases, supra, is a statute 
which forbade the sale of publications on streets by minors (boys 
under 12 and girls under 18). The constitutionality of such a statute 
was attacked by one of Jehovah’s Witnesses in Prince v. Massa- 
chusetts,*® as an infringement on freedom of religion. The interest 
of the community in protecting its children from the evils to which 
such employment would subject them was held to override the par- 
ents’ claim that religious scruples required the child to perform such 
duties. 

Punishment After the Speech as a Prior Restraint 


Blackstone made the statement that “The liberty of the press... 
consists in laying no previous restraints upon publications and not 
in freedom from censure for criminal matter when published.” ** It 
has been pointed out®® that this statement of Blackstone was not in- 
tended to interpret a constitution but to state the English law of his 
time. In some respects he goes too far in restricting state action 
and in other respects the definition gives an inadequate protection 
to the freedom of expression. Censorship of the press (or speech 
or religion) can be nearly as effectively exercised by placing heavy 
penalties on those who publish certain material.** The earliest cases 


46 Td. at p. 574. 

472909 N. Y. 190, 86 N. E. (2d) 169 (1949); appeal dismissed, 338 U. S. 
803, 70 Sup. Ct. 66, 94 L. ed. 486, rehearing denied, 338 U. S. 881, 70 Sup. Ct. 
154, 94 L. ed. 541 (1949). 

48 321 U. S. 158, 64 Sup. Ct. 438, 88 L. ed. 645 (1944). 

49 Blackstone, ComMENTARIES IV, 151-152. 

50 Chafee, op. cit. supra, 9-11. 

51 John Galsworthy, American and Briton (1918) 8 Yate Review 27, de- 
scribing a scene in Russia where a speaker was addressing a street-meeting 
shortly after the revolution had begun. His remarks to the effect that the peo- 
ple were fools to go on fighting incited the crowd to such anger that some were 
for making a rush at the speaker; but the chairman, a big burly peasant, stopped 
them with these words: “Brothers, you know that our country is now a coun- 
try of free speech. We must listen to this man, we must let him say anything 
he will. But, brothers, when he’s finished we'll bash his head in!” 
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in the United States involving such type of censorship were those 
under the sedition laws.** Here again the basic problem of balancing 
the interests arises. While it has never been seriously contended 
that the First Amendment gave one the right to publish or say what- 
ever he wanted there still remains the question of deciding where to 
place the limits so as to allow the greatest personal freedom con- 
sistent with the general welfare. 

In Schenck v. United States,5* the Court, speaking through Mr. 
Justice Holmes, laid down a rule to guide the courts in determining 
the permissible limits of free speech: 


The question in every case is whether the words are used in 
such circumstances and are of such a nature as to create a clear 
and present danger that they will bring about the substantive evils 
that Congress [or the state] has a right to prevent.™* 


This rule of clear and present danger furnishes a standard appli- 
cable in war time as well as in peace time, for it is evident that things 
may be said when the nation is at peace that if said in time of war 
would be such a hindrance to the war effort that no court could 
regard them as protected by the constitutional right. “[Also] the 
most stringent protection of free speech would not protect a man in 
falsely shouting fire in a theatre and causing a panic.” 

In Chaplinsky v. New Hampshire, defendant, after inciting an 
assemblage on the public streets to near riot, was accosted by a police 
officer to whom he addressed certain insulting and obscene words. 
He was arrested and tried under a statute which provided: “No 
person shall address any offensive, derisive, or annoying word to 
any other person who is lawfully in any street... .” In affirming 
the conviction the Court held the statute was constitutional when 
construed to relate to obscene or “fighting” words which tended to 
incite to an immediate breach of the peace. 


Resort to epithets or personal abuse is not in any proper sense 
communication of information or opinion safeguarded by the 
Constitution. . . . [These words not protected] . . . include the 
lewd and obscene, the profane, the libelous, and the insulting or 
“fighting” words—those which by their very utterance inflict in- 
jury or tend to incite to an immediate breach of the peace.*’ 


In the Cantwell case** one of the charges was for inciting a breach 
of peace. Defandant, one of Jehovah’s Witnesses, while in a neigh- 


52 Supra note 21. 

53 249 U. S. 47, 39 Sup. Ct. 247, 63 L. ed. 470 (1919). 
54 Id. at p. 52. 

55 Ibid. 


56 315 U. S. 568, 62 Sup. Ct. 766, 86 L. ed. 1031 (1942). 
57 Id. at p. 572. 
58 Supra note 30. 
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borhood consisting of 90% Catholic families, stopped two men on 
the street, asked and received permission to play a phonograph rec- 
ord which violently attacked the religion and church of the two listen- 
ers. Both men were highly incensed and tempted to strike defendant 
unless he went away; whereupon he departed. In holding that de- 
fendant’s conduct, and leaving when told to do so, did not constitute 
the offense of which he had been convicted, the Court laid down 
another interpretation of the clear and present danger rule: 


When clear and present danger of riot, disorder, interference 
with traffic upon the public streets, or other immediate threat 
to public safety, peace, or order, appears, the power of the state 
to prevent or punish is obvious. Equally obvious is it that a 
state may not unduly suppress free communication of views, 
religious or other, under the guise of conserving desirable con- 
ditions.*® 


It has been held that to support a finding of “clear and present 
danger” which will justify restraint on liberties protected by the First 
Amendment, it must be shown that immediately serious violence was 
to be expected or was advocated or that past conduct furnished reason 
to believe that such advocacy was then contemplated. 

Whether apprehension of serious violence is necessary before the 
clear and present danger rule can be applied may well be questioned. 


The test as laid down by Mr. Justice Holmes addresses itself to the 
“substantive evils that Congress has the right to prevent,” and there 
would seem to be evils which do not connote serious violence that 
are, however, included within the rule. It should be remembered 
that the Schenck case denied First Amendment protection for printed 
circulars which were directed towards causing insubordination in 
the armed forces and obstructing recruiting and enlistments during 
World War I. 

By clear danger is meant at least that there must exist “reason- 
able grounds to fear that serious evil will result,” * or that “a clear 
public interest be threatened not doubtfully.”°* There is present 
danger when the Court has “reasonable ground to believe that the 
danger apprehended is imminent.” ** The “substantive evil Con- 
gress [or the State] has the right to prevent” varies from advocating 
overthrow of the government by force®* to interference with traffic 


59 Td. at p. 308. 

60 United States v. Korner, 56 F. Supp. 242, 248 (S. D. Cal. 1944). 

61 Whitney v. California, 274 U. S. B87, 376, 47 Sup. Ct. 641, 71 L. ed. 1095 
(1927) ; ome Herndon v. Lowry, 301 U. S. 242, 258, 57 Sup. Ct. 732; 81 L. 
ed. 1066 (19 36) . 

62 Thomas v. Collins, supra note 25. 

63 Whitney v. California, supra note 61 at p. 376. 

64 Gitlow v. New York, 268 U. S. 652, 45 Sup. Ct. 625, 69 L. ed. 1138 (1925). 
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upon the public streets.** While the rule is probably as near to an 
objective test as can be formulated, it is submitted that it remains 
essentially a subjective test—as it should remain—and the speech 
that 100, 30, or even 10 years ago was protected by the First Amend- 
ment may not come under the same protection today. Changes in 
world conditions can and will affect that which constitutes clear and 
present danger. 

The majority of the Court in the Feiner case differed from two 
of the three dissenters only as to the factual question whether or 
not there was an actual danger of immediate breach of the peace. 
Where constitutional rights are drawn into question the Court stated 
that the evidence would be reviewed to ascertain independently 
whether the right has been violated. In reviewing the record, the 
findings of the court who heard and saw the witnesses cannot be 
lightly regarded and 


. supported as they are by the record of this case, are per- 
suasive that the conviction of petitioner for violation of public 
peace, order and authority does not exceed the bounds of proper 
state police action. 


Although severe penalties placed upon certain speech may effec- 
tively serve to censor the speech, there is an inherent difference be- 
tween punishing one for the effect of what he says and in preventing 


him from saying it by refusing him a permit or license to talk. In 
the latter there is no objective test which can be applied to certain 
speakers to determine that what they will say, while still unexpressed, 
constitutes a clear and present danger to the public peace and order 
that the state has the duty to protect. On the other hand if the 
speaker is allowed to talk then he can be given a trial for a deter- 
mination by court or jury if his words exceed the permissible limits 
of free speech as laid down by the clear and present danger test. 
Another argument that has been made is that where subversive 
forces are involved, if leaders are permitted to talk they will then 
be out in the open where they can be watched and the most dangerous 
ones spotted and kept under surveillance. It may be that this is a 
matter for legislative policy, but if these leaders are not permitted 
to talk it will be more difficult to learn who the potentially danger- 
ous people really are, what their method of attack is, and how to 
devise means of counteracting the effects of their work. Once heavy 
penalties are imposed for speaking for and supporting certain “causes” 
then the dangerous people are driven underground, and the work 


65 Feiner v. New York, supra note 1; Cantwell v. Connecticut, supra note 30. 
66 Supra note 1 at p. 320. 
87 Chafee, op. cit. supra, 433-434. 
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they do in secrecy and darkness will be much more difficult to coun- 
teract. Bring them out into the open by allowing them to talk. Then 
when they exceed the bounds of constitutionally protected speech, 
police authorities can be present and ready to protect the peace and 
order of the community. 


Conclusion 


A statute which, as construed, gives administrative officials power 
to refuse a permit needed to speak in a public place, because the 
official believes the ideas or views of the applicant are not proper 
subjects for dissemination, will be held to be in violation of the First 
Amendment of the Constitution, and any conviction obtained as a 
result of such statute will be set aside. When the statute does not 
go so far, but only requires a permit for the purpose of enabling these 
administrative officials to have notice of meetings in public places 
at which there is a possibility of disorder, then there is no danger 
of antecedent censorship and the statute should not be set aside as 
violating the First Amendment. The local government is charged 
with the duty of maintaining peace and order in the community, and 
statutes facilitating the carrying out of this duty should be upheld 
so long as they do not unduly infringe upon the civil liberties guar- 
anteed by the First Amendment. By requiring all those who desire 
to use the streets for the purpose of conducting meetings thereon 
to obtain a permit for such use, then reasonable regulations can be 
adopted which will make it possible for the police to protect the in- 
terests of the community, and at the same time not unduly burden 
the speaker. 

The police regulations adopted in New York City for controlling 
to a minor degree the street meetings are a good example of a 
“reasonable” impairment of one’s right to conduct meetings in the 
streets. There the regulations required the permittee to notify the 
precinct commander concerned the time and location of any street 
meeting he intends to conduct, and the precinct commander is re- 
quired to approve the location provided it does not interfere with 
traffic or other local condition. Notification to the precinct com- 
mander would enable him to assign policemen to be present at the 
meeting and thus allow the permittee to exercise the civil liberties 
guaranteed him by the First Amendment, and at the same time pre- 
serve order in the streets of the city. Such a procedure would afford 
a sufficient protection to the speaker to allow him to express his 
constitutionally protected beliefs. In the event his speech had the 
effect of disrupting the order of the community or the listeners were 
blocking the traffic, there would be policemen at hand to protect the 
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interests of the community. There might well be times when a speaker 
is expressing constitutionally protected views and still there results 
the danger of an immediate breach of the peace. Normally such a 
situation could be controlled by a word or two to the agitators in 
the crowd, but if the threatened disorder had passed beyond the stage 
where the crowd could be controlled, the police should not be power- 
less to stop the speaker. This would not mean that such a speaker 
would be subject to punishment—only that he could be required to 
refrain from exercising this right when the circumstances demanded 
such procedure. As said in American Communications Association 
v. Douds: 


When particular conduct is regulated in the interests of pub- 
lic order, and the regulation results in an indirect, conditional, 
partial abridgment of speech, the duty of the courts is to deter- 
mine which of these two conflicting interests demands the greater 
protection under the particular circumstances presented.® 


In the event the speaker refuses to accede to reasonable requests 
of the officer that he stop his speech, as occurred in the Feiner case, 
then the speaker will be subject to arrest. While obviously such a 
power will give over-zealous officers certain attributes of censors, 
that is no reason for denying the officers the power to arrest those 
who are inciting their audience to an immediate breach of the peace. 
Police officers possess the inherent power to make arrests, improper 
and illegal though they may be, of almost anyone in a public place. 
Proper supervision and public opinion keeps this power from being 
seriously abused by over-zealous officers in picking up “vagrants.” 
The same supervision and public opinion should guard against the 
police acting as censors of speech that guards against them making 
unwarranted arrests. Surely the right to speak in public places can 
be no dearer than the right to frequent public places. 


K. N. Ayers. 


FEDERAL TAXATION OF ALIMONY—DETERMINANTS OF INCOME 
Tax LIABILITY ON ALIMONY PAYMENTS 


Three broad questions must usually be answered to determine fed- 
eral income tax liability under the Internal Revenue Code: (1) 
What is income? (2) Whose income is it? and (3) When is it 
income? With respect to the class of payments broadly termed as 
“alimony,” the second question—Whose income is it?—is most often 


#8 339 U. S. 382, 399, 70 Sup. Ct. 674, 94 L. ed. 925 (1950). 
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the crux of practical problems. Must the husband not only make 
payments to a separated or divorced spouse but also, if the amount 
was otherwise income, pay taxes on these amounts, or can the amount 
be deducted or omitted by him before arriving at his taxable income? 
Under what circumstances must the wife consider such payments 
as income and pay taxes thereon? 


Origin of Present Problem 


Before 1942 the law, unless insurance contracts or alimony trusts 
were involved,’ had become well settled. The United States Supreme 
Court? and the Board of Tax Appeals* had held that the net income 
of the divorced husband subject to taxation was not decreased by 
payment of alimony, #.e., no deduction was permissible, and there- 
fore the alimony was not income, or taxable to, the wife who re- 
ceived it. 

Application of this decision created a financial hardship on ex- 
husbands saddled with alimony payments, and therefore Congress 
amended the Internal Revenue Code in 1942 and made, under cer- 
tain conditions, such payments deductible by the payor and taxable 
to the recipient.‘ The matter had been considered by Congress ear- 
lier than 1942, but until increasing tax rates made relief imperative, 
even this mild form of income “splitting” was resisted. Even then, 
safeguards were built into the law designed to prevent abuse of this 
novel if not radical “splitting” privilege. 

Undoubtedly, Congress intended the determinants of income tax 
liability in the typical alimony situation to be simple and the tax 
consequences certain, i.e., the spouse “actually receiving or actually 
entitled to receive” * the payments was to be taxed. Instead, several 
theories of the law are advanced today by the different courts and 
whether the husband or the wife pays the tax often depends on tech- 
nicalities having little to do with the de facto alimony situation. The 
purpose of this note is to set forth the determinants prescribed by 
the law, to point up the case-decided limits of those determinants 
on which there is apparent and logical agreement, and to discuss 
and suggest corrective tests on those still to be settled or which may 


1 Significant cases on alimony trusts before 1942 are: Helvering v. Leonard, 
310 U. S. 80, 60 Sup. Ct. 780, 84 L. ed. 1087 (1940); Helvering v. Fuller, 310 
U. S. 69, 6 Sup. Ct. 784, 84 L. ed. 1082 (1940) ; Helvering v. Fitch, 309 U. S. 
149, 60 Sup. Ct. 427, 84 L. ed. 665 (1940) ; Douglas v. Willcuts, 296 U. S. 1, 56 
Sup. Ct. 59, 80 L. ed. 3 (1935). 

2 Gould v. Gould, 245 U. S. 151, 38 Sup. Ct. 53, 62 L. ed. 211 (1917). 

8 Princess Lida of Thurn and Taxis, 37 B. T. A. 41 (1938) ; Maud H. Bush, 
33 B. T. A. 628 (1935) ; j aay R. Spencer, 20 B. :. ’ by (1930). 

#The Revenue Act of 1942, 56 Srar. 816 (1942) C. § 22(k), 23(u), 
“—— (2)(A) and (B), 71 (a) and (b), v7) 7) (1939), as amended. 

S. Rept. 1631, 77th Cong., p. 83 (1942). 
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need re-evaluation in the light of today’s broader and more liberal 
tax splitting concepts. 

The interpretations recommended would insure that payments 
under bona fide agreements, which are either court decreed or mu- 
tually acceptable to husband and wife, for obligations which arose 
from the marital or family relationship, would receive the same treat- 
ment in all cases. The income splitting privilege between former 
husbands and wives would be self-policing and flexible enough to 
provide for changed economic circumstances and needs. 


Controlling Statutes and Regulations 


The alimony provisions of the Internal Revenue Code,® as codi- 
fied in 26 United States Code, are contained in five main sections: 
22(k), 23(u),” 25(b)(2)(A) and (B), 171 (a) and (b), and 
3797(a), especially (17). Corresponding sections of Treasury De- 
partment Regulations 111 cover alimony and are prefixed with “29.” 
followed by the same section number as is used in the Code. 

The pertinent part of section 25, which deals with the deter- 
mination of status; section 171, which deals with estates or trusts 
in case of divorce; and section 3797(a) (17), which makes the terms 
“husband” or “wife” for this purpose read as though written “former 
husband” or “former wife,” and which allows similar treatment of 


alimony payments from wife to husband; are only incidentally dealt 


® Act of February 10, 1939, 53 Srat., Part I, I. R. C. (1939), as amended. 
7 Key excerpts from I. R. C. §22(k) and §23(u) are: 


Sec. 22(k) Alimony, etc., income. In the case of a wife who is di- 
vorced or legally separated from her husband under a decree of divorce 
or of separate maintenance, periodic payments (whether or not made 
at regular intervals) received subsequent to such decree in discharge of, 
or attributable to property transferred (in trust or otherwise) in discharge 
of, a legal obligation which, because of the marital or family relationship, 
is imposed upon or incurred by such husband under such decree or under 
a written instrument incident to such divorce or separation shall be in- 
cludible in the gross income of such wife, and such amounts received 
as are attributable to property so transferred shall not be includible in 
the gross income of such husband. This subsection shall not apply to... 
periodic payment... payable for the support of minor children. . . . Install- 
ment payments discharging a part of an obligation the principal sum of 
which is . . . specified in the decree or instrument shall not be considered 
periodic payments . . .; except that an installment payment shall be con- 
sidered a periodic payment . . . if such principal sum, by the terms of the 
decree or instrument, may be or is to be paid within a period ending more 
than 10 years from the date of such decree or instrument, but only to the 
extent that such installment payment for the taxable year of the wife .. . 
does not exceed 10 per centum of such principal sum... . 

Sec. 23. Deductions from Gross Income. In computing net income 
there shall be allowed as deductions: 

(u) Alimony, etc., Payments. In the case of a husband described in 
section 22(k), amounts includible under section 22(k) in the gross income 
of his wife, payment of which is made within the husband’s taxable year. 
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with in the following pages.* Similarly, the relationships between 
the alimony provisions and the Estate Tax Act,® the Gift Tax Act,?® 
and “life insurance, endowment, or annuity” contracts" involve con- 
siderations outside the objectives of this note. 


The Key Determinants of Tax Liability on Alimony 


To organize this discussion of alimony taxation, the following key 
points of the law—the determinants—will be used as focal points: 


1. Is there a decree of divorce or separation? 

2. Does the decree or a written instrument incident to such di- 
vorce or separation impose the legal obligation to make pay- 
ment? 

. Are the payments because of the marital or family relation- 
ship? 
. Are the payments “periodic payments” ? 
a. Are the payments in money or property? 
b. Are the payments made subsequent to the decree? 
c. Are the payments installment payments on a principal 
sum? If so, 


(1) Are the payments to be made within a period ending 
more than 10 years from the date of the decree or 
instrument ? 


(2) Do the payments during the year exceed 10 per 
centum of the principal sum? 
(3) Are the payments “back payments” or arrearages? 

. Are the payments for the support of minor children? If so, 
does the decree or written instrument fix the sum payable for 
such support ? 

6. Is an estate or trust involved in the alimony settlement? 


1. Is there a Decree of Divorce or Separation? There must be 
a divorce or legal separation “under a decree of divorce or of separate 


8In general, however, if both “alimony” and an “estate or trust” are in- 
volved, §171(a) and (b) rather than the regular alimony and trust tax law 
should be looked to. 

®T. R. C. § 800 (1939), as amended. 

10T, R. C. § 1000 (1939), as amended; Harris v. Commissioner, 178 F. (2d) 
A A. 2d, 1949) ; Hooker v. Commissioner, 174 F. (2d) 863 (C. A. 5th, 


11 If both “alimony” and “life insurance, endowment, or annuity” are involved, 
alimony § 22(k) and §23(u) rather than the regular sections applicable to life 
insurance, endowment, or annuity contracts apply, and, in general, provide if 
irrevocably assigned for the exclusion of premiums paid from income of the 
payor and inclusion in income of the recipient. I. R. C. § 22(b)(1) and § 22 
(b) (2)(A); T. D. (Inc. Tax Reg’ns 111), § 29.22(b) (2)-4; I. T. 4001, 1950- 
1 Cum. Bull. 27; William J. Gardner, 14 T. C. 1445 (1950) ; Lemuel Alexander 
Carmichael, 14 T. C. 1356 (1950); Meyer Blumenthal, 13 T. C. 28 (1949); 
aff'd sub nom. Blumenthal v. Commissioner, 183 F. (2d) 15 (C. A. 3d, 1950) ; 
Hea) of Boies C. Hart, 11 T. C. 16 (1948); Anita Q. Stewart, 9 T. C. 195 
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maintenance.” ** Payments made under a voluntary separation agree- 
ment are not court decreed obligations and are not deductible by 
payor.”* Nor do payments under a support order constitute payments 
under “a decree of legal separation with separate maintenance.” ** 
Payments prior to divorce under an agreement incident to divorce 
are not deductible,* and similarly payments of alimony pendente lite 
under an order of the court for maintenance and support is not a de- 
cree of separate maintenance.’* Nor will a retroactive judgment of 
a state court (munc pro tunc order) correct the difficulty.’ 

An interlocutory decree, may, under certain conditions, meet the 
test of the statute.** The usual difficulty with payments made under 
such a decree, however, is that they may not meet the “periodic pay- 
ments” test. (See discussion under “periodic payments” below. ) 

Interestingly enough, a Mexican divorce, even though it would not 
be recognized by the court of the state of domicile, is recognized as 
a divorce for alimony payments purposes.’* 

In summary, the decree must be an out-and-out “divorce a vinculo 
matrimonii” or “divorce a mensa et thoro,” Mexican divorces quali- 
fying. 

2. Does the Decree or a Written Instrument Incident to Such 
Divorce or Separation Impose the Legal Obligation to Make 
Payment? The legal obligation to make periodic payments must be 
imposed or incurred “under such decree or under a written instrument 
incident to such divorce or separation.” *° One of the principal prob- 
lems in the taxation of alimony is whether the quoted phrase should be 
interpreted as reading “incident to such divorce or separation decree” 
or “incident to such divorce or separation status.” The views held by 
the several courts and a proposed test and theory will be fully set 
forth. 

However, before discussing the main aspect of this problem, three 
related matters should be explicated: first, the meaning attributed by 
the courts to the phrase “written instrument” in its incident to di- 


127, R. C. §22(k). 

18 Joseph C. Brightbill, 8 T. C. M. 112 (1949), aff'd sub nom. Brightbill v 
coma 178 F. (2d) 404 (C. A. 3d, 1949); Smith v. a0 168 
(2d) 446 (C. C. A. 2d, 1948); Charles L. Brown, a % 715 (1946) ; 
i D. Wick, 1:7 (1946), aff'd sub nom. Wick v. ye eed 

iol F (2i) 722 (C. Ae 1947). 

14 Frank J. Kalchthaler, 7 T. C. 625 (1946). 

15 Joseph D. Fox, 14 T. Cc. 1131 (1950). 

16 George D. Wick, cited note 13 supra. 

17 Robert L. Daine, 9 T. C. 47 (1947), aff'd sub nom. Daine v. Commis- 
sioner, 168 F. (2d) 449 (C. C. A. 2d, —- 

187. T. 3761, 1945 Cum. Bull. 76; I. T. 3934, 1949-1 Cum. Bull. 54. 

29G. C. M. 25250, 1947-2 Cum. Bull. 32. 

20 Note 12 supra. 
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vorce setting; second, the apparent necessity that there be anticipation 
of divorce when the instrument was written; and third, the problem 
which arises whereby statements in the written instrument—which are 
desirable (possibly necessary) for tax purposes—run afoul of state 
laws forbidding collusion between the parties securing a divorce. 

“Written Instrument”: Meaning when Incident to Divorce. The 
agreement for support or alimony must be in writing. The fact that 
there is a separation and custody agreement with an oral understand- 
ing that support payments will be made, which payments are in fact 
made, and because of the oral agreement no provision for alimony is 
made in the decree, will not meet the “written instrument” test.” 
Further, there must be a written instrument by the parties even 
though a state law provides that a divorce granted on the grounds 
of insanity “shall not relieve the successful party from contributing to 
the support and maintenance of the defendant.” ?* 

But where letters are exchanged concerning the securing of a di- 
vorce, they are held to constitute a written agreement.** Further, an 
agreement meeting the general test that it purports “to set forth the 
mutual obligations of the parties . . . signed and performed by one 
of the parties, and acquiesced in by the other, is to be regarded as a 
written contract.” ** 

A retroactive judgment of a state court, confirming a voluntary 
agreement in effect prior to divorce but which was not mentioned in 
the divorce decree, will not constitute a written instrument incident 
to divorce or separation.2*> But where a written agreement and a 
writing supplementing or modifying the agreement are both prior 
to divorce, but only the agreement itself and its conditions are incor- 
porated into the decree, the second writing may be considered as 
“incident to” the divorce and as a “legal obligation” to make periodic 
payments “imposed upon or incurred by” the payor.”® 


21 Ben Myerson, 10 T. C. 729 (1948). 

22 Taxpayer based his contention on a Nevada Statute which by its terms did 
not relieve him of liability for support and maintenance of his wife from whom 
divorce was received on grounds of insanity. There had been no written agree- 
ment before divorce for support and maintenance nor did the decree specify the 
ground of divorce or specifically impose the support obligation. However, in its 
oral statement at the conclusion of the trial, the court had given insanity as one 
of the grounds for divorce. Money paid to hospital under a subsequent written 
agreement with the hospital, in consideration of hospital and institutional treat- 
re - — - deductible by the husband. Dale E. Sharp, 15 T. C. No. 27 

ug. 

23 Charles Campbell, 15 T. C. No. 52 (Sept. 29, 1950). 

24 Floyd W. Jefferson and Marjorie B. Jefferson, 13 T. C. 1092, 1098 (1949), 
quoting and approving 17 C. J. S. Contracts, § 59, p. 409. 

25 Robert L. Daine, cited note 17 supra; Floyd W. Jefferson and Marjorie B. 
Jefferson, cited note 24 supra; Peter Von Vlaanderen, 10 T. C. 706 (1948) ; 
aff'd sub nom. Viaanderen v. Commissioner, 175 F. (2d) 389 (C. A. 3d, 1949). 

26 Floyd W. Jefferson and Marjorie B. Jefferson, cited note 24 supra. 


6 
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Apparently such a written agreement can be subsequent to divorce 
if approximately contemporaneous. In the dictum of Murdock, J., of 
the Tax Court,”’ it is indicated that a written instrument five days 
after decree of divorce reducing to writing a prior oral agreement, was 
incident to the divorce. However, there may prove to be considerable 
inelasticity in any attempt to stretch materially the “incident to” 
period even if a prior oral agreement is recognized. Agreements ar- 
rived at after the divorce are discussed below. 

Written Instrument-Anticipation of Dworce. The second prelim- 
inary matter to be developed is the “anticipation of divorce” test. The 
phrase “anticipation of divorce” is not used in the statute but, in 
order for a written instrument to qualify as incident to divorce or 
separation, reference to a planned divorce or other evidence of antici- 
pation usually has been held necessary. 

Where at the time of separation no discussion was had of divorce, 
but the separation agreement contained a clause that it should not 
“in anywise or manner be affected by any decree of divorce,” and 
where the decree did not refer to the agreement or to alimony, the 
separation agreement was held not to be “ ‘part of the package’ of 
divorce.” Further, the possibility of divorce, and that such possi- 
bility may have occurred to husband and wife, was held to be a “far 
different thing from the anticipation of divorce” required by the stat- 
ute. A strong dissent stressed the congressional intent that the 
receiving party pay the tax and the need for uniformity because of 
the “collusion” problem discussed later. 

But where letters were exchanged concerning the securing of a 
divorce, i. ¢., the anticipation, in which reference was made to “What 
I offer you is the same allowance as you now have,” but no reference 
was made to alimony in the decree, the “agreement” was held inci- 
dent to the divorce.*® In this case the intent to tax the receiving 
party, and the need for uniformity were stressed as reasons for per- 
mitting the deduction to husband. 

Where an agreement was signed under the belief that a Nevada 
divorce would be sought, but this intention was abandoned and a 
New York divorce secured, the agreement was held incident to the 
New York decree.*®° But where an agreement to make maintenance 
and support payments for a wife and child in Pennsylvania was based 
upon the “present legal obligations” of the husband under Pennsyl- 
vania laws, and husband secured a later Nevada divorce which did 


2? Frank J. DuBane, 10 T. C. 992, 995 (1948). 
28 Joseph J. Lerner, 15 T. C. No. 56 (Sept. 29, 1950) at p. 8. 
29 Charles Campbell, cited note 23 supra. 


30 Jessie L. Fry, 13 T. C. 658 (1949) ; but cf. Robert Wood Johnson, 10 T. C. 
647 (1948). 
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not refer to the agreement, and wife testified that the agreement had 
nothing to do with the Nevada proceeding, payments were held 
to be not incident to the divorce.** 

The need for the anticipation of divorce test is not apparent, espe- 
cially when considered in the light of the following subject : 

Written Instrument-Anticipation of Divorce-Collusion Problem. 
The third preliminary problem of the incident to divorce decree or di- 
vorce status problem is caused by conflicting public policies. An 
agreement which meets the judicially imposed anticipation of divorce 
test for taxation purposes may prove to be evidence of collusion be- 
tween the parties sufficient to make the divorce itself voidable. Re- 
stated, the dilemna is that in some states if the charge of “collusion” 
is to be avoided, it is necessary to abstain from referring to a con- 
templated divorce in the written instrument. Yet as pointed out in 
the anticipation of divorce test, such instruments must be held to be in 
anticipation of divorce to be incident to divorce; the forthright and 
the only sure way to do this is to refer to the planned divorce. 

The better rule of law is pointed out in two 1948 cases: In the 
Johnson case, the fact that the agreement did not refer to the con- 
templated divorce, that it was made three months before the divorce 
action was begun, and that it was omitted from the agreement because 
if so conditioned it might have been voidable and have constituted 
collusion, were held not to preclude it from being incident to divorce.*? 
The Brady case recognized that situations in divorce cases “must be 
viewed and treated realistically” from the tax standpoint because in 
these situations the charge of collusion is to be avoided.** If these 
tests had been followed in the Lerner case,** the dissent which made 
the argument that in divorce consideration should be given to the 
“true state of mind of the parties” might have prevailed. 

Conclusions and recommendations against retaining the “anticipa- 
tion of divorce” test scarcely need to be made in the light of the policy 
to insure uniformity of federal tax treatment regardless of state, as 
opposed by the policy of some states to make divorce voidable if 
collusive. Recommendation for abandoning the test is made in the 
broader context of the suggested incident to “status of divorce” test 
discussed later. 


Court Theories—Proposed Test 


The theories of the several courts concerning the internretation of 
the phrase “written instrument incident to such divorce or separation” 
and a suggested test, are discussed below in some detail. 


81 Charles G. Brown, 8 T. C. M. 717 (1949). 

82 Robert Wood Johnson, cited note 30 supra. 

33 George T. Brady and Ruth L. Brady, 10 T. C. 1192 (1948). 
84 Cited note 28 supra. 
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Tax Court Theory: Incident to Decree? The basic decision ex- 
pressing the Tax Court’s views is the 1947 Dauwalter case.** Dur- 
ing the divorce proceedings, an agreement was entered into for the 
payment of certain alimony to the wife. There was also an under- 
standing that if the wife’s future necessities required additional pay- 
ments and if the husband’s finances would permit, he would entertain 
such a request. The decree did not refer to the agreement. Later the 
wife requested additional amounts from the husband, and payments 
were made. Held, petitioner husband was not entitled to deduct these 
additional amounts. 

In this case, the court rejects the theory that the term “divorce” 
refers to the continuing status of divorce and, therefore, that changed 
circumstances four years later are just as much incident to the di- 
vorce as was the original agreement. Rather, the result of its hold- 
ing is that the term divorce in the phrase “legal obligation which 

. . is imposed upon or incurred by such husband under such de- 
cree or under a written instrument incident to such divorce or separ- 
ation” shall be read as if written “incident to such decree of divorce 
or separation.” 

Subsequently in the Cox case, with 4 dissenting judges character- 
izing the decision as “unjustifiably narrow,” the Tax Court held that 
“incident to” would involve an agreement “prior thereto or coinci- 
dent therewith” the decree.*® 

Epitomizing the Tax Court position, and concurred in by the Court 
of Appeals of the District of Columbia, is the Walsh case** in which a 
1941 agreement purported to rescind and provide for a lesser pay- 
ment than was provided in the original agreement made before 
divorce. The reasoning of the court is at least short, terse, and 


85 Frederick S. Dauwalter and Mary Jane Dauwalter, 9 T. C. 580 (1947), 
appeal dismissed (nolle prosequi) sub nom. Commissioner v. Dauwalter, (C. C. 
A. 2d, 1948) ; see also Jessie L. Fry, cited note 30 supra. 

36 ee B. Cox, 10 T. C. 955 (1948), aff'd sub nom. Cox v. Commis- 
sioner, 176 F. (2d) 226 (C. A. 3d, 1949). Husband procured a Florida divorce, 
apparently without his wife’s consent and subsequently remarried. Prior to 
divorce husband’s and wife’s attorneys had corresponded concerning financial 
arrangements. After divorce, husband and former wife entered into an agree- 
ment for alimony and child support payments, the wife agreeing not to contest 
the Florida divorce. Payments held not deductible by husband. 

87 Miriam Cooper Walsh, 11 T. C. 1093 (1948), aff’d sub nom. Commissioner 
v. Walsh, 183 F. (2d) 803 (App. D. C. 1950). In contemplation of divorce in 
1927, an agreement was signed which was not mentioned in the decree. The 
divorce became final in 1928. In 1934, the agreement was modified downward. 
In 1941, an agreement was signed purporting to rescind the 1927 and 1934 
agreements and providing for a lesser payment than either 1927 or 1934. Held, 
payments were not taxable to wife. The Court of Appeals agreed for three 
reasons: “(1) We think the wording of the statute leads to such a result; (2) 
decisions in other circuits make it inescapable; and (3) the Regulations of the 
agency support it.” The court adds that under California law, the agreement 
can’t be enforced under the decree. 
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straightforward : after pointing out that the word “incident” in Section 
22(k) refers to the decree of divorce and that the written agreement 
must be incident to the divorce decree itself, the court said, “Obvious- 
ly, the agreement of November 13, 1941, was not incident to the 
decrees of divorce entered about 14 years previously. . . .” 

In summary, the Tax Court test seems to be, “Was the agreement, 
or a modification, after the divorce decree? If so, the agreement or 
modification respectively can’t be incident to divorce.” But, as pointed 
out in the DuBane case,** an agreement entered into five days after 
the divorce decree may not be “after” where it confirms an oral 
agreement. Further, where a later agreement amends the “method” 
of payment rather than the “substance” of the agreement, it may 
be held to relate back to the decree.*® 

Second Federal Judicial Circuit Theory: Modified Agreement 
Difference Theory. In the Murray case,*° the Second Circuit re- 
versed and remanded a Tax Court decision where the facts were 
similar to those in the Walsh case.** The husband, in an agreement 
clearly incident to divorce, had agreed to pay 25% of his income to 
wife with a minimum of $1,445 and a maximum of $5,200. A divorce 
incorporating the payments was granted. Four years later husband 
and wife entered into a new contract abrogating first contract pro- 
viding for payment of $85 per week ($4,420 per year) and provid- 
ing wife might have decree modified, but which was never done. The 
Tax Court held that the later agreement was not incident to the 
divorce because it had been entered into voluntarily and not incorpor- 
ated in any decree of divorce. The Second Circuit directed the Tax 
Court to compute the tax and held that the burden was on wife to 
show “by how much, if anything, she received more than 25% of 
husband’s income.” Apparently if 25% of the actual income of the 
husband is less than the $4,420 paid, the wife will be allowed to ex- 
clude the difference from her income, and the husband will not be 
allowed to deduct the payments in excess of those provided by the 
original decree. 

Regardless of how this case comes out, the reasoning used is at 
best an expedient to reach a semi-satisfactory result and is an exten- 
sion of the Tax Court’s “method” v. “substance” test. The practical 
problem of an ex-wife’s determining her former husband’s income for 
each taxable year is difficult at best, and a condition which the 
Murray case agreement would have corrected. More important is the 


38 Frank J. Dubane, cited note 27 supra. 
88 Helen Scott Fairbanks, 15 T. C. No. 10 (July 31, 1950). 

40 Natalie D. Murray, 7 T. C. M. 365 (1948), rev’d sub nom., Commissioner 
v. Murray, 174 F. (2d) 816 (C. A. 2d, 1949). 

41 Note 37 supra. 
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fact that the basic problem of changed circumstances, which could 
not have been anticipated, necessitating revised financial arrange- 
ments, cannot be cared for under either the Tax Court or the Second 
Circuit decisions. The basic congressional intent, to tax the spouse 
actually receiving or actually entitled to receive the payments,*? and 
the economic and social justifications therefore, are being thwarted 
by either approach. 

Court of Claims Theory: Relation Back Plus Mutual Agreement. 
The Mahana case** arrives at the best result yet to be achieved by 
the courts and indicates that the law may be susceptible to further re- 
evaluation by the courts. In the Mahana case husband and wife entered 
into a written agreement while wife’s suit for legal separation and 
separate maintenance was pending. The agreement stated that pay- 
ments under it were not to be affected by any decree of divorce. 
Trust properties were to be set up to make these payments annually 
during her lifetime. If the trust did not yield $17,500 per year, hus- 
band was to make up the deficit by payment to trustee for transmission 
to wife. If the yield was below $15,000, husband was also to add 
additional securities to bring the yield to $17,500. Subsequently, in 
1924, the wife was given a decree of divorce which did not refer to 
the previous agreement. 

In 1929, wife instituted suit alleging that it was the intent of the 
parties that the husband pay income taxes on these payments to the 
extent that they would have been payable “if said $17,500 had been 
her sole income.” The suit was settled by agreement in 1933, hus- 
band agreeing to deposit additional securities (control was not relin- 
quished unless in default) and to pay to wife “the amounts by which 
her state and federal income taxes were increased by reason of her 
receipt of the $17,500 pursuant to the 1923 agreement.” 

In 1943-45, wife received payments from the trustee (1) from in- 
come from securities held under the 1923 agreement, (2) from income 
from securities deposited under 1933 agreement, and (3) from money 
paid the trustee by the husband to make up deficit. In addition, (4) 
the husband paid the wife directly the amounts for income taxes. 

The Court of Claims held that the wife must include in her income 
payments from all 4 sources and concludes that items (1) and (2) 
are trust income, and therefore excludible from husband’s income, 
and (3) and (4) are deductible from husband’s income as periodic 
payments incident to the parties’ divorce. The court reasons that 
the 1933 agreement was made in settlement of a suit by plaintiff for 


42 Note 5 supra. 
49 Mahana v. United States, 88 F. Supp. 285 (Ct. Cl., 1950), cert. den., 339 
U. S. 978, 70 Sup. Ct. 1023, 94 L. ed. 1383 (1950). 
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construction and enforcement of the 1923 agreement. “The rights 
she got under the 1933 agreement were, with mutually satisfactory 
additions and subtractions, those to which she was entitled in the 
1923 agreement,” and therefore reimbursements for income taxes 
were made “pursuant to a written instrument which was incident to 
her divorce.” 

In summary, the test of the Court of Claims is whether the re- 
vised or modified agreement can be related back to an originally 
“incident to” agreement, plus whether the additions or subtractions 
are mutually satisfactory to the parties. While the result reached is 
better than that reached by the Tax Court or the Second Circuit, the 
route is circuitous and begs the question. 

Proposed Test and Theory: Incident to Status of Divorce. De- 
spite the direction the court cases have taken, the position of the 
Bureau of Internal Revenue has been understood by the courts as 
urging that Section 22(k) should be interpreted: “the written in- 
strument referred to need only be incident to the fact that there had 
been a divorce, and not the decree of divorce.” ** The Court of 
Claims came surprisingly close to so holding in the Mahana case,*® 
but did not find it necessary to rule on the point. 

Numerous arguments can be made for deciding that post-decree 
agreements, modifications, and amendments of the decree itself, come 
within Section 22(k): (1) The congressional intent, referred to 
several times, was to tax uniformly the recipient of these payments ; 
(2) in order to reach the conclusion of either the Tax Court or the 
Second Circuit, the words “incident to the divorce or separation” 
must be interpreted as “incident to the decree of divorce or separa- 
tion.” The word “decree” is used eight times in Section 22(k) and 
is used in connection with several determinants. It is entirely rea- 
sonable to assume, and more logical to assume, that Congress would 
have inserted the word decree if it had meant “decree of divorce” 
or “divorce decree,” rather than status of divorce, the normal mean- 
ing of the word under the express congressional intent; (3) the eco- 


44 Ibid; note 37 supra B. I. R. insists that its true position is not a true 
“status of divorce” concept. Rather it now states that it contends that “it is 
immaterial whether” a modifying agreement or decree “is considered incident to 
the decree since the payments provided for in that instrument were actually in 
recognition and in discharge of an existing legal obligation which had been in- 
curred under the decree or under the prior written instrument which was inci- 
dent to the decree.” Alternatively, however, B. I. R. contended “that the pay- 
ments were in discharge of a legal obligation incurred under” the modifying 
agreement, “which agreement was incident to divorce as a matter of law.” Fur- 
ther, that the modifying agreement “substituted its provisions .. . in lieu of the 
alimony fixed” in the original agreement. Dorothy Briggs Smith, T. C. Docket 
No. 26,612, filed Dec. 15, 1950. 


#5 Note 43 supra. 
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nomic incidence of the tax, especially in modification cases, should 
follow the payments; (4) as a practical matter the needs and ability 
to pay of the spouses cannot be anticipated or predicted with even 
reasonable certainty before divorce, and since the duty to support 
grows out of and continues from the marital or family relationship, 
ease and flexibility of amendment should be encouraged; (5) the 
administrative problems of collecting the tax should be simplified if 
any current agreement could be used and applied with certainty to 
both taxpayers; and (6) the “income splitting” possibilities and con- 
sequences from a revenue standpoint are in retrospect minor when 
compared with the splitting provisions accorded by the Revenue Act 
of 1948. Further, any potential decrease in revenue or other tax 
evils which could result cannot be too important: the Bureau of 
Internal Revenue undoubtedly considered these matters before arriv- 
ing at its position. 

3. Are the Payments because of the Marital or Family Rela- 
tionship? If the “status of divorce” theory for interpreting “incident 
to” is adopted, the “marital or family relationship” test may be used to 
stop tax evasion schemes if they develop. Often, however, the deci- 
sion as to whether a written agreement is incident to the divorce or 
separation controls the decision on whether payments are “in dis- 
charge of, a legal obligation which, because of the marital or family 
relationship, is imposed upon or incurred by such husband.” For 
example, in the Dauwalter case*’ it was held that the decree had 
destroyed the marital relationship and therefore the additional volun- 
tary payments were made, not in discharge of a legal obligation aris- 
ing out of a marital relationship, but upon the request of one who 
had no legal right or claim thereto. Similarly, in the Cox case* it 
was held that the decree terminated petitioner’s liability for his wife’s 
support in that no provision was made in the decree for such support. 
So the husband could retain his income: and alternatively the court 
argued that if not divorced, husband’s payments were made under 
his marital obligation, so he was not entitled to a deduction. Con- 
versely, in the Mahana case,*® the payments were held to be “because 
of the marital or family relationship” without further reasoning. 

However, the “marital or family relationship” test is often separate- 
ly applied, has its legitimate scope, but produces some bizarre re- 
sults. In the DuBane case,*° the decree referred to a property settle- 
ment calling for the conveyance of real estate, in lieu of alimony, and 

46 62 Stat. 110 (1948). 

47 Note 35 supra. 

48 Note 43 supra. 


49 Note 36 supra. 
50 Note 27 supra; also see Estate of Frank H. Short, 9 T. C. M. 768 (1950). 





EDITORIAL NOTES 665 


forever barred the wife from claiming alimony. An agreement en- 
tered into five days after the decree provided for the retransfer of 
two parcels of real estate to the husband for the consideration of $20 
per week payable for wife’s unmarried life. It was held that the 
written agreement did not make specific and impose the obligation as 
one arising out of the marital relationship. This holding was despite 
the fact that there was an oral agreement before divorce that the hus- 
band should have these parcels and the wife should receive $20 per 
week for alimony which agreement, if reduced to writing, would have 
made the payments deductible by the husband. Payments were held 
paid for the purchase of real property. 

As in the DuBane case, the issue often is whether there is a prop- 
erty settlement or provision for periodic payments because of the mar- 
ital or family relationship. Contributing to this problem are the dif- 
ferences in state laws, especially those which authorize the court to 
make a proper division of the spouses’ property, including monthly 
payments in settlement of these rights, but do not impose a duty of 
support on a divorced husband. Where a Texas divorce had been 
granted which made no reference to alimony or to property settle- 
ment, but where wife had alleged in the divorce proceedings that a 
property settlement agreement had been reached, monthly payments 
under a written agreement made two days after divorce reciting the 
terms of the pre-divorce oral agreement were held in discharge of a 
legal obligation because of the marital relationship.*t The agreement 
provided for property transfers, payment of debts, and monthly pay- 
ments to wife, all of which, according to the agreement, were “in- 
tended to provide for the current annual support” of the wife; the 
final paragraph of the agreement recited, however, that it was “exe- 
cuted in settlement of their property rights.” A crucial fact seemed to 
be that husband, by the agreement, continued to pay the same monthly 
amounts after divorce as he had paid during separation for wife’s 
support and had during negotiations which resulted in the agreement 
refused to give his wife more than that amount. 

The limits of the application of the marital or family relationship 
provision, except in its elemental aspects, are not clear. The property 
settlement fact question borders this test on one side, and on the 
other, the “divorce decree-divorce status” controversy impinges on 
its freer use as a independent determinant. 


4. Are the Payments “Periodic Payments?” The man on the 


street and the average lawyer assume that all alimony payments are 
deductible by the husband and taxable to the wife. There is, however, 


51 Thomas E. Hogg, 13 T. C. 361 (1949). 
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an important distinction in the tax consequences provided for “peri- 
odic payments” and for payments in the nature of property settle- 
ments. Basically, installment payments made on a lump or principal 
sum obligation are not deductible by the husband or taxable to the 
wife; conversely periodic payments, i.¢e., those which have no lump 
or principal sum, or installment payments payable “within a period 
ending more than 10 years from the date” of the decree or instrument, 
are deductible by the husband and taxable to the wife.*? 

The payments must be in money or property. Where an agreement 
and decree gave the right to a wife and daughter to live in husband’s 
home, and he claimed an alimony payment deduction of $200 per 
month as the “fair rental value” of the home and furnishings, they 
were held not deductible. The court stated that periodic payments 
are cash payments required of the husband.** The payments must be 
received subsequent to the decree of divorce or separation."* 

The word “periodic” is a word of art and least of all connotes the 
need for occurrence at regular stated times or at fixed intervals. As 
expressed in the Mahana case, “Although this language is somewhat 
self-contradictory, [periodic payments (whether or not made at reg- 
ular intervals),] we think that it is complied with when the payments 
are agreed to be made and are made whenever specified external or 
objective conditions occur. Here the payments were to be made 
whenever the income of the trust was less than $17,500.” *5 

The precise meaning of “periodic” can only be derived from con- 
trasting it with an installment payment on a principal sum. Section 
22(k) specifies that an installment payment may be considered a 
periodic payment “if such principal sum, by the terms of the decree 


527. R. C. §22(k) and §23(u). 

58 Pappenheimer v. Allen, 71 F. Supp. 788 (M. D. Ga. 1947), aff'd 164 F. 
(2d) 428 (C. C. A. 5th, 1947). As to deductions generally, this case also held 
that even if “periodic” fair rental value would not be deductible because not 
included in gross income. As to “gain realized” on securities by husband in ali- 
mony payments, see Walter S. Halliwell, 44 B. T. A. 740 (1941), rev'd sub 
nom. Commissioner v. Halliwell, 131 F. (2d) 642 (C. C. A. 2d, 1942), cert. 
den., 319 U. S. 741, 63 Sup. Ct. 1029, 87 L. ed. 1698 (1943); L. W. Mesta, 42 
B. T. A. 933 (1940), rev’d sub nom. Commissioner v. Mesta, 123 F. (2d) 
986 (C. C. A. 3, 1941), cert. den., 316 U. S. 695, 62 Sup. Ct. 1290, 86 L. ed. 
1765 (1942). As to loss or bad debt deductions where wife in compromise 
agreement settles for fewer shares than provided by decree as “payment of ali- 
mony in gross,” held wife not entitled to deductions, see W. Thomas Menefee 
and Florence E. Menefee, 8 T. C. 309 (1947). As to deduction for interest bear- 
ing note payable within 10 years for alimony, held neither principal nor interest 
deductible by husband or includible by wife. Buchanan v. United States, 82 
App. D. C. 374, 164 F. (2d) 710 (1948). Periodic payments derive their nature 
from the primary contract on which based. Since alimony is not “indebtedness,” 
interest payments on such notes are not interest in the income tax sense. 

54 Joseph D. Fox, cited note 15 supra; George D. Wick, cited note 13 supra; 
Robert L. Daine, cited note 17 supra. 

55 Note 43 supra. 
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or instrument, may be or is to be paid within a period ending more 
than 10 years from the date of such decree or instrument.” 

“Periodic” Test: Total Sum Uncertain? or, Time Indefinite? 
Where, in addition to other property settlement, husband was to make 
payments for fifty months based on the fraction his net income for the 
previous year bore to $50,000, with a maximum payment of $12,000 
at $50,000, the court held that such payments were “periodic pay- 
ments” and not “installment payments.” The provisions of the agree- 
ment “‘did not fix any total sum as a fixed sum to be paid over the 
fixed period of fifty months.” Therefore, the payments were not 
“discharging part of an obligation the principal sum of which . . . is, 
specified in the decree.” ** 

Unsatisfied with this result, the Commissioner attempted to couple 
the “time” requirement with the need for a “principal sum,” and in 
the Lee case*’ argued that there must be (1) uncertainty as to the 
total amount to be paid and (2) indefiniteness as to the period dur- 
ing which payments are to be made to constitute them periodic rather 
than installment payments: that a lump or principal sum is specified 
where the amount to be paid can be calculated by formula. He 
further argued that the lump sum is specified if at the end of a period 
of five years (t.e., less than 10 years) the sum will be known. The 
court rejected both arguments and held that uncertainty of amount 
alone is sufficient to show there is no principal sum specified. 

But where computations can be applied to amounts payable with- 
in ten years, the sum arrived at is a principal sum and the payments 
are installment payments. Where a husband agreed to pay alimony 
of $125 per week for a period of two years, or until the wife remar- 
ried, or died, the payments were held to be installment payments on 
a principal sum. The total amount need not be expressly set out. 
Regardless of the fact that the obligation to make payments may be 
cut short by the death or remarriage of the wife, the principal sum 
is regarded as specified until such time as the contingencies actually 
arise and avoid the obligation.** 

The three preceding agreements should have produced, from any 
equitable or practical point of view, the same tax consequences: all 
three were settlements for once and for all in about the same period 
of time. The question, of course, is whether the principal sum 
which must, by statute, be “specified in the decree or instrument” 
can be considered in law as specified by something less than (1) a 


56 Roland Keith Young, 10 T. C. 724 (1948). 
57 John H. Lee, 10 T. C. 834 (1948). 


58 J. B. Steinel, 10 T. C. 409 (1948); see also Estate of Frank P. Orsatti, 
12 T. C. 188 (1949). 
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sum actually set forth or (2) a sum which can be computed (a) in 
advance, (b) by simple arithmetic, (c) without the use of a formula 
of equivalence, and (d) to a dollar and cents result. 

Amounts payable within ten years are basically settlements where- 
as continuing alimony, i.e., over ten years, is to be granted the special 
relief of the statute. While it is possible to reach the Tax Court re- 
sult by logical processes and to hold that definite payments for a short 
period of time are periodic, common parlance and the ordinary mean- 
ing of words would reach another result. For example, wouldn’t 
a man’s yearly salary be considered specified for all useful and prac- 
tical purposes if his contract of employment provided for ten per cent 
of his gross sales? And why, considering the nature of the alimony 
problem, should this not be the result here? At least the formula 
approach should be approved. 

It is believed that the narrow view of the Tax Court can and should 
be supplanted without resort to legislation. If a legislative change 
is made, the period requirement (10 years) rather than the need for 
a principal sum might well be strengthened. 

Related “Periodic” Problems. Whether the date of the agreement 
or the decree determines whether payments are within the ten year 
period may present special problems. Where the agreement speci- 
fied that it was effective only in the event the court shall enter a de- 
cree of divorce and the court referred to the agreement in the decree, 
it was held that since the effective date of the decree in Illinois is the 
date of its signature, that date rather than the date of its entry was 
controlling.°* The adoption of either the date the decree was signed 
or the date the agreement was signed would have produced the same 
result under the facts of the case. However, in its dictum the Seventh 
Circuit, contrary to the opinion of the Tax Court, opines that the 
divorce court “adopted the contract” and reserved jurisdiction to 
enforce its terms. Apparently the date of the agreement may be con- 
trolling in litigation beyond the Tax Court if the court granting the 
divorce does not “spell out” the alimony terms in the decree, but 
rather refers to the agreement or indicates that settlement has been 
reached between the parties. This would produce the interesting sit- 
uation, where the period (not more than 10 years) would start to 
run before the time when deductions are permissible by the husband 
under Section 22(k), i.e., because no decree exists. However, by the 
period’s starting to run at that time instead of at date of decree, certain 
wives would pay taxes on alimony which under the Tax Court theory 
would not be includible in income. 


59 Harry Blum, 7 T. C. M. 798 (1948), rev'd, 177 F. (2d) 670, 673 (C. A. 
7th, 1949) ; see also Tillie Blum, 10 T. C. 1131 (1 948). 
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In answer to an attempt to get around Section 22(k), it was held 
that payments cannot be changed in character from installment pay- 
ments to periodic payments by the expedient of an amended state 
court decree. Where the original decree specified a principal sum 
payable in installments in less than ten years, and an amended de- 
cree required monthly payments for fifty months, but did not specify 
a principal sum, and recited that “the above order is not a lump sum 
judgment or settlement but merely periodic payments of alimony,” 
it was held ineffective to change the amounts paid from installment to 
periodic payments.® Similarly, while payments made pursuant to 
an interlocutory decree in the State of California, which are otherwise 
periodic, are deductible by the payor and includible by the recipient,” 
when the time for making payments is limited to the twelve month 
duration of the decree, they do not meet the “more than 10 years” test 
and are therefore not periodic within the meaning of the statute.®* 

Following the general theory announced by the Lee case,®* the 
novel argument was urged by the husband that the separate pro- 
visions for alimony imposed upon him by a settlement agreement 
and decree “are of such a unitary nature that they must be con- 
sidered as a single obligation” and therefore indefinite as to total 
amount and duration and deductible as periodic payments. The court 
held, however, that the separate provisions should be treated sepa- 
rately. Held non-deductible were: monthly cash payments which 
were part payment on a principal sum payable in less than ten years; 
monthly cash payments for child support; premiums paid on insur- 
ance held as security, because not constructively received by wife; 
and premiums paid on insurance policy vested in daughter, because 
paid for child support. Deductiblé were premiums paid on an in- 
surance policy vested in wife because payments were constructively 
received by her.** 

Arrearage Payments Problem: Held Periodic Payments. For 
periodic installment payments made during the taxable year of the 
wife, Section 22(k), as a matter of policy, permits a deduction by 
the husband, and requires inclusion of such payments in the income 
of the wife. Such payments are includible “to the extent that such 
installment payment .. .” or total payments “. . . does not exceed 
10 per centum of such principal sum.” Similarly, an advance pay- 
ment (or payments) is to be “considered an installment payment 
for the taxable year in which it is received.” Admittedly, advance 


“ 


60 Frank R. Casey, 12 T. C. 224 (1949). 

617, T. 3761, 1945 Cum. Bull. 76. 

627, T. 3934, 1949-1 Cum. Bull. 54. 

63 Note 57 supra. 

64 Lemuel Alexander Carmichael, 14 T. C. 1356 (1950). 
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payments cause the wife in certain cases to pay a higher tax than 
would otherwise be assessed. Ease of tax computation and enforce- 
ment must have been considered paramount. 

The statute does not, however, expressly state the method of classi- 
fying and taxing overdue payments. However, Treasury Regula- 
tions 111,®° indicates that “back installments” are “includible with- 
out limitation in” wife’s income and deductible by husband. More- 
over, the Tax Court has agreed with this ruling and has determined 
that such payments are taxable in the year in which paid. Arrear- 
ages of alimony retain their original character, i.e., if they would 
have been periodic if paid per agreement, they are periodic even 
though paid in a lump sum. Payments are taxable in the year in 
which paid even though paid to decedent’s estate. The word “re- 
ceived” as used in Section 22(k) includes the right to receive such 
payments.*® In other words, back periodic alimony payments, 
whether or not periodic installment payments on a principal sum, 
are fully deductible by husband and taxable to wife. 

The case of Elsie B. Gale® illustrates the effect of these rulings 
where a court, per the agreement, increases alimony payments retro- 
actively. A separation agreement provided for fixed monthly pay- 
ments until death or remarriage provided that wife might apply to 
the court for an increase if husband’s income (based on annual tax 
returns) exceeded $28,000 and husband might apply for a decrease 
if below $24,000. Decree of divorce incorporated the fixed payment 
amount only. Wife applied to court to have amount increased. Upon 
appeal, an increase was granted providing for a specific sum ($24,000) 
to be paid in six equal monthly installments based on husband’s in- 
creased income. Payments were to be made during the current 
year and were for three past years and for the first half of the cur- 
rent year. 

The court, in determining that such payments were periodic rather 
than installment payments on a principal sum, reasoned that neither 
the original agreement nor the original court decree specified a prin- 
cipal sum, that adjusted alimony for any year would have to be 
made and paid the following year as a specified sum, and that the 
court retained the right to modify the amount of such payments. 
Despite the fact that a sum to discharge this liability was specified 
by the court “not every sum specified in dollars in a divorce decree 
is to be regarded as a ‘principal sum’ within the meaning of the stat- 


65 § 22(k)-1(c), Example (3). 
66 Estate of Sarah L. Narischkine, 14 T. C. 1128 (1950). 


67 13 T. C. 661 (1949). Note, informal advice indicates that appeal is pending 
in the 3d Circuit. 
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ute.” Minor adjustments of periodic payments are not to be re- 
garded as principal sums, payable in installments. The effect of 
this holding was, of course, to permit a $24,000 deduction by hus- 
band and to require the wife to include the full $24,000 in her income 
in the year in which received.® 

The dissent in the Gale case®* reasons that the $19,000 paid for 
past years was actually paid as a lump sum pursuant to the decree 
of the court. “Neither justice nor the purpose for which these pro- 
visions were enacted” will justify the result. If husband could have 
stalled long enough, he could have paid the entire amount at one 
time getting a deduction, wife paying high taxes on the lump sum. 
Husband, of course, may not always “profit” by this ruling. Allow- 
able deductions in excess of current income produce no tax benefit 
and would be lost. 

In summary of the arrearage payments problem, the failure by 
the husband to carry out his duty to make timely payments usually 
increases the tax liability of the wife. The situation is not only in- 
congruous, but based on administrative and court rulings not neces- 
sarily required by the statute. Where such payments are not per 
agreement or per decree, i.e. they are delinquent, they should be held 
not to be in discharge of the legal obligation imposed by the original 
decree or instrument, but as payments in satisfaction of the breach 


of the obligation so imposed. This might not cure the Gale case 
situation where the agreement provided for application to the court 
for an increase, but this should result in handling the ordinary back 
payments situation in a just manner by taxing, i.e. not permitting 
a deduction by, the party failing in his payments duty." Presum- 


68 But as to attorney’s fees, $4,000 paid by wife for legal expenses to collect 
the increased alimony was held incurred in the collection and production of in- 
come and therefore deductible as ordinary and necessary nonbusiness expense 
under § 23(a) (2), I. R. C. Note 67 supra. When both taxable and nontaxable 
alimony are received, legal expenses to collect should be allocated based on the 
proportion total nontaxable alimony to taxable alimony received or receivable, 
1.e., only the amount expended to collect the taxable alimony is deductible. Bar- 
bara B. LeMond, 13 T. C. 670 (1949). Both above determinations are contrary 
to the published view of the B. I. R. which holds that expenses paid by wife to 
secure increased alimony are personal and family expenses under § 24, I. R. C., 
I. T. 3856, 1947—1 Cum. Bull. 23. The same ruling states that expenses paid 
by husband to resist such an increase are personal and family expenses and are 
not deductible. The Tax Court agrees and further holds that counsel fees 
which a husband is obligated to pay and does pay to wife’s attorney for her 
attempt to secure an increase are not deductible as alimony by husband. Frank 
J. Loverin, 10 T. C. 406 (1948) 

69 Note 67 supra. 

70Tf the payments are nevertheless held “income” and taxable to the wife, 
remedial legislative action should be requested. B. I. R. informally indicates 
that it might be compelled to so rule because the payments might have to be 
—— as ordinary income rather than alimony payments when received by 
the wife. 
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ably the wife could refuse advance payments and thereby avoid tax 
liability on voluntary payments in excess of ten per cent of a prin- 
cipal sum, and so both back payments and advance payments could 
be taxed per agreement. 

5. Are the Payments for the Support of Minor Children? If 
so, Does the Decree or Written Instrument Fix the Sum Pay- 
able for Such Support? Section 22(k) expressly provides that it 
shall not apply to periodic payments “which the terms of the decree or 
written instrument fix, in terms of an amount of money or a portion 
of the payment, as a sum which is payable for the support of minor 
children of such husband.” Where payments are less than the amount 
specified, amounts for support shall be credited first. 

Construing this provision, where one of several provisions of an 
agreement provided for a payment of $250.00 per month of which 
“$50.00 shall be considered as maintenance for the support” of a 
child, the sum of $50.00 was not deductible by husband nor taxable 
to wife. Nor were premiums paid on an insurance policy vested in 
the daughter taxable to the wife.” 

Under a complicated agreement, the operative provisions provided 
for payment to wife of one-third of husband’s income for the sup- 
port of wife and two children, payments not to exceed $6,000 nor 
less than $3,600 per year, unless wife remarry, in which case a mini- 
mum of $2,400 was to be paid for the support of the children. Where 
husband paid $3,600, $2,400 was determined “as an ultimate fact” 
to have been paid as support of minor children, and was therefore 
not deductible by husband. The court reasons that an adequate con- 
sideration of the problem required construction of the agreement as 
a whole, that the amount of support was identifiable, and that it was 
“earmarked for the support of the children.” *? 

But where an agreement provided “for her care and support and 
the care and support of said minor children, the sum of $250.00 each 
month,” and where wife contends that she had not wanted any of 
the money and had not used any part of it for herself, it was held 
that since there was no specific designation in the agreement of the 
portion allocable to support of children, regardless of how used, it 
was all includible in wife’s income.** 

6. Is an Estate or Trust Involved in the Alimony Settlement? 
As indicated earlier, estates or trusts involved in alimony settlements 
are treated only incidentally herein and involve considerations out- 


71 Lemuel Alexander Carmichael, cited note 64 supra. 

72 Warren Leslie, Jr., 10 T. C. 807 (1948) ; also see Robert W. Budd, 7 T. 
= (oa). aff'd sub nom., Budd v. Commissioner, 177 F. (2d) 198 (C. C. 

13 Dora H. Moitoret, 7 T. C. 640 (1946). 
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side the scope of this note. The I. R. C., especially Section 171 and 


related sections, should of course be looked into in considering these 
subjects."* 


Conclusions and Recommendations 


Starting with the premise that Congress in providing specific ali- 
mony provisions in Sections 22(k) and 23(u) intended the deter- 
minants of income tax liability to be simple, just, uniform, and cer- 
tain, and wanted the tax to fall on the spouse actually receiving or 
actually entitled to receive periodic payments, how well has this 
intent succeeded? To what extent has the interpretation of the law 
reached a necessarily different result? 

First, in 1942 when Sections 22(k) and 22(u) were enacted, split- 
ting of income between husband and wife—to say nothing of between 
a former husband and a former wife—was not a well-established 
concept. However, the anomaly of the community property prob- 
lem, and related events, by 1948 produced general income splitting 
between husband and wife. The need for the rigid concept of in- 
come remaining income of the earner per se was considerably relaxed 
in the marital or family situation. Alimony taxation had been a pio- 
neer in this field, but as interpreted by the courts today, only when 
numerous safeguards have been complied with is the privilege ex- 
tended. It has been held necessary to insure that the original pre- 
divorce concept of the proper income split between the parties has 
not been altered, or if altered, in even the most liberal view, only 
altered with the full watchful cognizance and approval of the court. 
The alimony tax splitting privilege has diminished while other family 
relationship splitting has grown! 

Second, in the discussion of the difficulties occasioned by applying 
the “anticipation of divorce” test to parties fearing to create evidence 
of collusion which might make their divorce voidable, and the obvious 
need for uniformity in the treatment of taxpayers in the several 
states, the fallacy from a taxation and socio-economic point of view 
has been indicated. Similarly a paradox arises whereby it is claimed 
that alimony payments grow out of the marital or family relationship 
but that, because a divorce is decreed, one of its principal continuing 
duties, t.e. wife support, regardless of changed circumstances, cannot 
be adequately provided for without unwarranted tax consequences. 


74 Also note as of interest: Mahana v. United States, note 43 supra; Helen 
Scott Fairbanks, cited note 39 supra; Estate of Sarah L. Narischkine, cited note 
66 supra; Estate of Frank P. Orsatti, cited note 58 supra; Estate of Homer 
Laughlin, 8 T. C. 33 (1947), rev'd sub nom. Laughlin v. Commissioner, 167 
F. (2d) 828 (C. A. 9th, 1948), which reversal was acquiesced in by the Bureau 
of Internal Revenue in G. C. M. 25999, 1949-1 Cum. Bull. 116. 

7 
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Third, the legal and interpretative difficulties placed in this field 
by decisions are epitomized by the judicial tacking of the word “de- 
cree” onto the phrase “incident to such divorce or separation”: and 
on the other extreme, by the too literal interpretation of what speci- 
fies a “principal sum.” Coupled with the unnecessary decision that 
“back” payments must be treated as both “received” when actually 
received and yet timely paid as an obligation under an agreement 
which has been breached, injustice becomes a large part of the rule: 
the benefits, and the accomplishment of the intent of Congress, be- 
come controlled to too large an extent by accident or fate. 

This conclusion is not intended to summarize the detailed situa- 
tions presented for consideration, but rather it is believed that the 
body of this note supports the following major suggestions. Changes 
in the law would in some instances be desirable but the main changes 
required seem to be within the discretion of the courts. Following 
the order of presentation in the body of this note, changes are sug- 
gested in the interpretation of determinants 2, 3, and 4: 


2. a. Eliminate the “anticipation of divorce” test as a pre-requi- 
site to an agreement’s being incident to divorce or sepa- 
ration. 

. Hold that “incident to divorce or separation” means inci- 
dent to the status of divorce. The resulting system might 
well be nearly self-policing: simply requiring a mutal 
or court directed agreement, without the necessity for re- 
lation back to anything except a decree of divorce severing 
the matrimonial bonds, would simplify administration and 
provide certainty and stability. 

3. If “2b” is accomplished, the “marital or family relationship” 
test may become the bulwark against tax evasion schemes. 
a. Recognition should be given to the fact that changed cir- 

cumstances may and do change obligations incurred “be- 
cause of the marital or family relationship.” 

. The obverse requirement of “3a,” extend recognition to 
the fact that severance of the status of marriage does not 
necessarily mean that the obligations incurred, albeit by 
subsequent agreement, are severed: the tax consequences 
should follow the real obligation. 

. Consider a principal sum as specified when it can be cal- 
culated by formula, or otherwise computed in terms which 
would meet a “usual or ordinary meaning” test. 

. Consider accepted “back” payments as payments in satis- 
faction of the breach of an agreement rather than as paid 
under the agreement.” 


General. Consider the need for uniform, just, and certain 
taxation of the spouse actually receiving or entitled to receive 


7 Note 70 supra. 
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the payments when payments are made per agreement. Re- 
evaluation of the law in the light of present day income splitting 
problems and policies should prove fruitful. 


The United States Supreme Court has reviewed few alimony tax 
cases and has denied certiorari on a limited number. Whether the 
current difference in approach between the Second and Third Circuit 
Courts, and between them and the Court of Claims, will cause such 
a review is conjectural in view of its limited certiorari policy in the 
tax field. Resolution at a lower level does not, however, seem im- 
probable, and, in retrospect, except for several “unfortunate” deci- 
sions of the Tax Court which have set a pattern, the situation might 
now be otherwise. W. H. Zrex.. 







MEpIcAL SERVICES RENDERED BY LocaL GOVERNMENT—A SURVEY 
oF LEGAL ProsLeMs INVOLVED 


The provision of medical service to various groups within the gen- 
eral population is a topic much discussed in recent years in medical, 
legal, and welfare circles. Much legal discussion concerning the con- 
stitutional aspects of such broad proposals as federal compulsory 
health insurance is available. Current attention in this field of activity 
in the federal sphere may be evidenced by noting the proposals which 
were before the 81st Congress.” 

It is not the purpose of this discussion to review again the consti- 
tutional issues involved in the provision by the federal government of 
medical services. It can be noted, however, that some of those who 
oppose federal participation in medical services do so because they 
feel that this is properly a state function, with the state possessing 
exclusive powers in this regard.® 

Since, on the whole, states have delegated the function of provid- 
ing what medical service is rendered to various groups within the 
population to their municipal corporations, it would seem to be of 
interest to review the extent to which medical service is rendered, 
and the nature of grants of power to the municipality which were 
necessary to accomplish the purpose. 

It is a well-known principle that powers possessed by a municipal 

1See Ewing, National Health Insurance: A Reply (1950) 36 A. B. A. J. 
199; Martin, New York and National Health Insurance: Foundations of a 


Welfare State? (1949) 35 A. B. A. J. 735; Wilcox, The Nature, Scope, and 
Constitutionality of the Proposed Federal Compulsory Health Insurance (1950) 
35 Iowa L. Rev. 169. 

2 See Medical Legislation Before Eighty-First Congress (a resumé prepared 
by the American Medical Association) (1951) 145 J. Am. Mep. Ass’n. 163. 
3 Martin, supra note 1 
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corporation in general may be (a) derived from an express grant of 
specific power by the legislature; (b) implied from other express 
powers, as the “general welfare” clause of municipal charters; or (c) 
considered an inherent power, i.e., the exercise of a specific function 
may be considered essential to corporate existence.* It is equally 
well known that a specific function may be either public or pro- 
prietary with the power to perform public functions based on one of 
the three types of grants above stated.® 

It will be noted that only portions of what is considered total 
medical care have been construed as having a public purpose,® and 
that others might well be considered proprietary functions of a mu- 
nicipality.’ 

In order to provide a base on which this discussion can be built, 
a brief description of what constitutes medical practice is advisable.* 
We are in the paradoxical position of defining in terms of state or 
municipal action what the state alone has the power to define® for 
regulatory purposes. It must further be recognized that corporations 
are prohibited from practicing medicine’® and that the state and its 
municipal agents are exempt if engaged in performance of public 
functions.** However, in the construction of private powers of a 


41 Dillon, Munic. Corp. (5th Ed. 1911) §§ 33, 237-9; Elliott, Munic. Corp. 
od Ed. 1925) § 39; 43 C. J., Munic. Corp. § 207, 62'C. J. S., Munic Corp. 


5“Public and Private or Proprietary Rights Distinguished. . The distinc- 
tion between these, though sometimes, indeed very often, difficult to trace, is 
highly important, and is frequently referred to, particularly i in the cases relating 
to the property and to the implied or common-law liability of municipal corpora- 
tions for the negligence of their servants,...” Dillon, op. cit. supra § 109 (66) ; 
“Grounds of Distinction” § 110 (67). 

6 See notes 18, 20, 22, 23, 24, 27, infra. 

T See note 29, infra. 

8 “At common law the practice of medicine [which in its generic sense means 
the science and art dealing with the prevention, cure, or alleviation of disease, ] 
was open to all who desired to follow it in any of its branches, subject only to 
liability for damages in a case of lack of skill on the part of the practitioner, and 
to the right of government to proceed by quo warranto to prevent incompetents 
from following the business.” State v. Borah, 51 Ariz. 318, 76 P. (2d) 757, 
758; Note (1938) 115 A. L. R. 254. 

® For an extensive citation of cases by states upholding the power of states to 
regulate medical practice, see 41 Am. Jur., Phys. and Surg. §8; Tobey, Pus- 
tic HeattH Law (3rd Ed. 1947) p. 51 n. 32 

10 People ex rel. State Board of Medical Examiners v. Pacific Health Corpo- 
ration, 12 Cal. (2d) 156, 82 P. (2d) 429 (1938); Masters v. Board of Dental 
Examiners of California, 15 Cal. App. (2d) 506, 59 P. (2d) 827 (1936) ; Benja- 
min Franklin Life Assurance Company v. Mitchell, 14 Cal. App. (2d) 654, 58 
P. (2d) 984 (1936); Pacific Employers Insurance Company v. Carpenter, 10 
Cal. App. (2d) 592, 52 P. (2d) 992 (1935) ; People v. United Medical Service, 
Inc., 362 Ill. 442, 200 N. E. 157 (1936) ; Winberry v. Hallihan, 361 Ill. 121, 197 
N. E. 552 (1935); Iterman v. Baker, 214 Ind. 308, 15 N. E. (2d) 365 (1938). 
But see Group Health Association v. Moor, 24 F. Supp. 445 (D. C. 1938). For 
extensive discussion of the “Corporate Practice Rule” see Hansen, Laws A ffect- 
ing Group Health Plans (1950) 35 Iowa L. Rev. 209. 

11 Butterworth v. Boyd, 12 Cal. (2d) 140, 82 P. (2d) 434 (1938). 
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municipal corporation, the same rules apply as are applicable in the 
case of private corporations.’* The few illustrations of what has been 
held to be the practice of medicine are therefore in point. The mere 
taking of a blood pressure and doing a urinalysis was held to consti- 
tute medical practice in Minnesota,’* and the mere taking of a blood 
sample for analysis was held to be the practice of medicine in Ten- 
nessee.** The making of a diagnosis is essential to constitute medical 
practice in Colorado.** These illustrations were selected because they 
represent a line of cases which indicate the small amount of activity 
which will be termed medical practice when applied to the unlicensed 
practitioner. Faced with these decisions, these courts could not 
deny that performance of these acts are medical practice, and if not 
really “public”, would have to be prohibited even if performed by a 
municipality, unless specifically exempted by the legislature. 

We shall pass then to consider what has been done by local govern- 
ment in the exercise of its public function and attempt to determine 
if there is any limit to such a function.’” 

At the present, the services of a medical nature rendered by mu- 
nicipalities can be classified under three general headings: 


A. Those services rendered to the indigent population ; 

B. Those services rendered to municipal employees as health and 
welfare benefits in connection with terms of employment ; 

C. Those services rendered to the entire population on the justi- 
fication of “public health.” 


The problem here involved will be to test in each category whether 
the municipality has express authorization from the state legislature 


12 Little Falls Electric and Water Company v. City of Little Falls, 102 Fed. 

663, (C. C. Minn. 1900). Elliott, op. cit. supra, §40 “In general, municipal 
corporations are more strictly limited, in respect to implied powers, than are 
private corporations. ‘Any fair, reasonable doubt concerning the existence of 
the power is resolved by the courts against the corporation, and the power is 
denied.’” 1 Dillon, op. cit. supra, § 237; 43 C. J., Munic. Corp. § 191. On the 
distinction between governmental and proprietary functions with regard to tax- 
ation, see Note (1945) 155 A. L. R. 423; and with regard to tort, Note (1939) 
120 A. L. R. 1376. On public ownership without public use, see Note (1940) 
= A. L. R. 480; (1936) 35 Micu. L. Rev. 172; (1935) 10 Wasu. L. Rev. 
116. 

13 Granger v. Adson, 190 Minn. 23, 250 N. W. 722 (1933). 

14 O’Neil v. State, 115 Tenn. 427, 90 S. W. 627 (1905). 

15 Hurley v. People, 99 Colo. 510, 63 P. (2d) 1227 (1936). 

16 Extensive discussions and background information concerning the legal 
definition of the practice of medicine can be found in: 41 Am. Jur., Phys. and 
Surg. §24; Lott and Gray, Law 1n MEDICAL AND DenTAL Practice (1942) 
362; (1936) 16 B. U. L. Rev. 488; and (1918) 28 Yate L. J. 97. 

17 “Whatever a city does under the guise of police power it does in its gov- 
ernmental capacity; the police power being the power to govern.” Los Angeles 
Gas and Electric Co. v. Los Angeles, 241 Fed. 912 (S. D. Cal. 1917) aff'd sub 
nom., Los Angeles v. Los Angeles Gas and Electric Corporation, 251 U. S. 32, 
40 Sup. Ct. 76, 64 L. ed. 121 (1919). 
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to perform the function involved, or falling short of that, whether the 
specific activity can either be justified as authorized by implication 
under the general welfare clause of its charter, or construed to be 
a necessary incident to municipal existence. 


Group A—Indigent Population 


There are virtually no legal problems involved in the provision by 
municipalities of fairly complete medical service to the indigent. The 
problems arise only in the definition of indigency and in those in- 
stances where the municipality extends its activity beyond the indi- 
gent group. When undertaking such a program, the municipality is 
usually operating under statutory grant of power (express).'* This 
activity has come to be accepted and expected without question, our 
larger cities containing institutions for this purpose which were estab- 
lished shortly after this country had won its independence.?® 

It is surprising to note, however, that as recently as 1922, the 
power of a city to erect a hospital was questioned. The court as 
would be expected, upheld this power “to preserve the public health 
and to care for the indigent people within its border. . . .” *° 

Courts have invariably held that indigent medical care is a gov- 
ernmental function ** and as a consequence a municipality could not 
be liable for malpractice,?* or other tort,?* and that its employees 
would be exempt from federal income tax ** where exemption of pub- 
lic officers was allowed.”> It is now also admitted in some jurisdic- 
tions that hospitals of private, non-profit nature may be supported by 
municipal funds ?® and may be classified as “public” at least for the 
purpose of immunity from strikes in labor disputes.*” 

Despite the fact that indigent medical care is a public function and 
responsibility, liability for payment for services rendered to those 
eligible for care does not follow as a matter of course. Almost uni- 


18 Elliott, op. cit. supra, § 361 “. .. When a municipality undertakes to care 
for its poor, it acts in a governmental capacity . . .”, 43 C. J., Munic. Corp. 
§ 1586, 30 Cyc., Paupers 1058. 

19 The Philadelphia Dispensary was founded in 1786, The New York Dis- 
pensary in 1791, and the Boston Dispensary in 1796. For a review of the history 
and development of indigent medical service, see Goldman, Pusiic MEpIcaL 
CARE (1948) 43. 

20 Cumnock v. Little Rock, 154 Ark. 471, 243 S. W. 57, Note (1923) 25 A. 
L. R. 612. 

21 See note 18 supra. 

22 McKay v. Washoe General Hospital, 55 Nev. 336, 33 P. (2d) 755 (1934). 

28 City of McAllen v. Gartman, 81 S. W. (2d) 147 (Tex. Civ. App. 1935), 
aff'd, 107 S. W. (2d) 879 (Tex. Com. App. 1937). 

24 Mallory v. White, 8 F. Supp. 989 (Mass. 1934). 

25 Revenue Act of 1928, §§ 21, 22 (a), 45 Strat. 791 (1928). 

26Finan v. Mayor of Cumberland, 154 Md. 563, 141 Atl. 269 (1928). 

27 wo) of Brooklyn v. Doe, 252 App. Div. 581, 300 N. Y. Supp. 
1111 (1937). 
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versally, the municipality does not have to reimburse for such serv- 
ice unless a critical emergency is shown to exist and a reasonable 
effort is made to contact the appropriate authorities, indicating that 
these benefits, being statutory, can be obtained only by strict adher- 
ence to the requirements of the statutes involved.”* 

As might be expected there is the limitation that city hospital for 
pay patients is a proprietary function *® and of course there has been 
imposed statutory liability for tort,®° eliminating the most fruitful 
source of suits for adjudicating this question. Because also of the 
tendency to construe municipal powers strictly,** the power granted 
to maintain a hospital does not necessarily carry with it the power to 
operate an ambulance service in lieu thereof,®* even though an ambu- 
lance service connected with a public hospital system is a govern- 
mental function.** 

Here then is a medical service to a group of individuals in the popu- 
lation for whom government has assumed a special responsibility be- 
cause of their status as indigents, and in discharging this responsi- 
bility, usually under specific statutory authority, a complete service 
can be rendered. However, in stepping beyond this group it ceases 
to be a governmental, but rather becomes a proprietary function of 
the municipality. In this connection its powers as noted are strictly 
construed. 

Group B. The Employees 


This is a recent innovation on the horizon of governmental furnish- 
ing of medical service. Thus far only two cities have given anything 
resembling a program of medical care. In general, other than these 
two special instances, city employees are considered members of the 
general population insofar as care in municipal facilities are concerned 
except that pre-employment physical examinations and the like may 
be provided—care in connection with the contract of employment 
similar to on-the-job care given in many industries. The two in- 
stances of such plans serve to illustrate widely divergent methods of 
providing such care from the legal standpoint, but resulting in highly 
similar plans viewed from the medical, social and economic aspects. 


28 Burnham v. Lincoln County, 128 Neb. 47, 257 N. W. 491 (1934) ; Miller v. 
Banner County, 127 Neb. 690, 256 N. W. 639 (1934), 135 Neb. 549, 283 N. 
W. 206 (1939) ; Sayre v. Madison County, 127 Neb. 200, 254 N. W. 874 (1934) ; 
Cache Valley General Hospital v. Cache County, 92 Utah 279, 67 P. (2d) 639 
(1937) ; Peabody v. Town of Holland, 107 Vt. 237, 178 Atl. 888 (1935). 

29 Borwege v. City of Owatonna, 190 Minn. 394, 251 N. W. 915 (1933). 

30 N. Y. Consor. Laws, ch. 24 § 50-d; Derlicka v. Leo, 281 N. Y. 266, 22 N. 
E. (2d) 367 (1939). 

81 See note 12 supra. 

82 Ducey v. Town of Webster, 237 Mass. 497, 130 N. E. 53 (1921). 

88 Maximillan v. Mayor of New York, 62 N. Y. 160 (1875). 
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Both New York City and San Francisco, the cities in question, 
have payroll deductions, maintain a fund, contract with others for 
the actual provision of services, and make available complete medical 
service, on an insurance basis with partial financial participation by 
both employee and municipal employer. 

The more interesting features of the two programs are their differ- 
ences rather than their similarities. San Francisco, enjoying a large 
degree of home rule,** accomplished its purpose by merely amending 
its charter ** providing for such a health insurance program of medi- 
cal care. The legality of such action was tested and upheld in the 
Butterworth case,** in which the court termed this action properly a 
“municipal affair.” ** The fact that this is a “municipal affair” gave 
the city the power to undertake the program by charter amendment but 
this does not necessarily mean that it is a “governmental” function.” 
Since it was “municipal” it fell within the sanctions of the state con- 
stitution,** and could not be attacked on the grounds that public funds 
were to be expended for private purposes.*° It would seem to be a 
valid ministerial or proprietary function arising here out of the em- 
ployer-employee relationship, with the city standing as would any 
other employer of a private nature.** 


34 Butterworth v. Boyd, note 11 supra at p. 438, “. . . the charter is not a 


grant of power but a restriction only, and the municipality is supreme in the 
field of municipal affairs even as to matters on which the charter is silent. The 
history of the movement has been fully covered in decisions and law review com- 
ments, and need not be repeated here. See Bank v. Bell, 62 Cal. App. 320, 217 
Pac. 538 [1923]; 15 Cau. L. Rev. 60; 11 Can. L. Rev. 446.” 

35 Charter of City and County of San Francisco, (1937) § 172.1. 

36 Note 11 supra. 


37 Id. at p. 438; Dillon, op. cit. supra, § 165 “No general rule has been laid 
down defining what constitutes municipal affairs or business, probably because 
it has been impossible to do so in such terms as to furnish a satisfactory 
Oem... 

38 Butterworth v. Boyd, note 11 supra at p. 441, 442 (dissenting opinion) “All 
of the decisions construing the phrase ‘municipal affair’ define it as referring to 
those things which are so intimately connected with the government of a munici- 
pality as to affect all of its people... . It is, therefore, obvious that the plan 
has nothing to do with the public health, security, or general welfare.” 

39 California State Constitution, Art. 11 § 8. 


40 The suit arose because the controller refused to make funds available until 
the legality of the charter amendment (note 35 supra) was determined, con- 
tending that there was no public purpose. The majority of the court held other- 
wise when petitioned for mandamus. The general rule, is succinctly stated by 
Elliott, op. cit. supra, § 124 “The power to tax can be exercised only for a public 
purpose.” 

41 Note 5 supra; 43 C. J., Munic. Corp. §§ 178, 179, 180. “While in a gen- 
eral sense the functions of municipal corporation are all of a public nature, it is 
well recognized and generally established that a municipal corporation acts in, 
Or possesses, a dual capacity. . . . While the courts are confronted with diffi- 
culty in drawing the line of distinction between governmental functions and pow- 


ers and private or proprietary functions, the two are clearly separate and dis- 
Geet. ;. 
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However, in spite of the fact that it appears analytically to be a 
proprietary act, the court in the Butterworth case held that the mu- 
nicipality being an agency of the state was exempt from state insur- 
ance regulation and also exempt from prohibitions against corpora- 
tions practicing medicine, by virtue of the fact that the majority con- 
sidered the function to be governmental. 

When New York, on the other hand, undertook the provision of 
a similar program, it acted under specific legislative authority,** and 
contracted with the Health Insurance Plan of Greater New York and 
standard hospital insurance companies (Blue Cross) which combined 
gave complete coverage to the employee.** To contrast with Cali- 
fornia, the New York system was specifically made subject to the 
insurance laws of the state, which would be unnecessary if a govern- 
mental function, and since its function is merely to contract with an 
association of physicians who provide the actual medical care, and 
with the standard hospital insurance companies, the question of a cor- 
poration practicing medicine does not necessarily arise. No case has 
arisen testing any of the legal problems involved in this situation. 

The above, although last to come historically in provision of medi- 
cal care on the part of municipalities, is an expression of a growing 
feeling of community responsibility with regard to adequate medical 
care. True, the programs above described are for municipal employ- 
ees and represent also an expression of labor-management relation- 
ship, but if inferences may be drawn from analogous social policies 
such as Workmen’s Compensation and Retirement benefits, it would 
seem to indicate a trend towards the assumption by municipalities in 
both its governmental and proprietary capacities of a more “preventa- 
tive” social view toward the problem of medical care in at least the 
labor force. 


Group C—Services to the Whole of the Population 
Justified on the Basis of Public Health 


In the light then of where municipalities have come with respect 
to this group of its citizens in addition to its indigents, we will now 
trace the provision of medical services of various types to the whole 
of its population, or at least to groups of the population without 
regard either to an indigency test or to the status of employment. 
The difficulty lies here in viewing the practices and emphasis of mod- 
ern public health departments, which frequently also administer medi- 
cal care to Group A, and the difficulty of defining the term “public” 


42 General City Law, Ch. 21 § 20 subd. 29 (Ch. 428, Laws of 1945). 


43 For details of the method of operation of their program, see (1950) 143 J. 
Am. Mep. Ass’N. 637, 658, 1445. 









682 THE GEORGE WASHINGTON LAW REVIEW 


when considering the factors which combined add up to complete 
medical care. 

There has been a concerted attempt on the part of most health de- 
partments not to invade the “private” practice of medicine, taking the 
attitude that “the aim is to place at the disposal of physicians the best 
available facilities and consultation in the management of their pa- 
tients.” ** They do this by providing facilities for diagnosis, labora- 
tory service, consultation, public health education material, and with 
some diseases, actually operate clinics, hospitals, sanitaria and the 
like. 

If in doing so they are exercising governmental functions then 
there is little question that they are empowered to do these things 
even if there is injury to some private parties in the expenditure of 
governmental funds, by injury to competition and the like. 

With diseases such as smallpox, typhoid fever, tuberculosis, vene- 
real disease and others clearly constituting danger to the community, 
there is no question as to the necessity for public intervention. These 
are examples of the community placing its health department in the 
position of the fire department to prevent or put out conflagrations 
or epidemics as the case may be. In a similar manner, sanitation, 
water supply, milk supply, sewage disposal, refuse disposal and the 
like are controlled. These require no real discussion.* 


Unfortunately, there is little in the way of a useful legal definition 
of “Public Health”. Courts have been concerned with upholding 
clearcut exercise of powers ** and not with any limitation on what in 


44 Address by the Surgeon General, Public Health Service, to Harvard Uni- 
versity School of Public Health, February 25, 1949. (Unpublished manuscript). 

45 Massachusetts v. Mellon, 262 U. S. 447, 43 Sup. Ct. 597, 67 L. ed. 1078 
(1923) ; City of Allegan v. Consumers’ Power Co. 71 F. (2d) 477 (C. C. A. 
6th, 1934), cert. den., 293 U. S. 586, 55 Sup. Ct. 100, 79 L. ed. 681 (1934). 

46 Validity of compulsory vaccination laws for example are now legally recog- 
nized as not in violation of the United States or State Constitutions by way of 
abridging due process or religious freedom. Representative decisions so holding 
are: Jacobson v. Mass. 197 U. S. 11, 25 Sup. Ct. 358, 49 L. ed. 643 (1904) ; 
Marsh v. Earle, Governor, 24 F. Supp. 385 (M. D. Pa. 1938) ; Commonwealth 
v. Childs, 299 Mass. 367, 12 N. E. (2d) 814 (1938) ; Spofford v. Carleton, 238 
Mass. 528, 131 N. E. 314 (1921); State v. Drew, 89 N. H. 54, 192 Atl. 629 
(1937) ; Cram v. School Board, 82 N. H. 495, 136 Atl. 263 (1927); Barber v. 
School Board, 82 N. H. 426, 135 Atl. 159 (1926). See discussions in Dillon, 
op. cit. supra, § 304 (144) “Quarantine and health; Scope of Power to preserve 
the Public Health. The preservation of the public health and safety is often 
made in express terms a matter of municipal duty. . . .”: § 306 (146) “Water 
Supply.”: § 678 “Removal and Disposal of Garbage and Refuse Matter . . . is 
recognized as a proper subject for the exercise of the power of a municipality 
to pass ordinances to promote the public health, comfort and safety.” 

47 Elliott, op. cit. supra, §72 “The preservation of health. The protection of 
the health of the people is one of the principal purposes for which municipal 
corporations are created, and every presumption will be indulged in favor of an 
ordinance having this for its object.” Zucht v. King, 260 U. S. 174, 43 Sup. Ct. 
24, 67 L. ed. 194 (1922) ; Greensboro v. Ehrenreich, 80 Ala. 579, 2 So. 725, 60 
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the way of medical care might be justified under the general welfare 
clauses contained in charters.** Consequently we find very eloquent 
statements such as those in Blackstone which classify the right to 
enjoyment of health as a subdivision of the right of personal secur- 
ity, one of the absolute rights of persons *® or 


As one of the objects of police power of the state, the “public 
health” means the prevailing healthful or sanitary condition of 
the general body of people or the community in mass, and the 


absence of any general or widespread disease or cause of mor- 
wee. 


On a similar note we find the public health authorities expressing 
their feeling of moral responsibility in the field to the public rather 
than presenting any guide for the definition of the limits of what is 
public purpose. 

A quotation from Dr. Leonard A. Scheele, the Surgeon General, 
U. S. Public Health Service, is directly in point. 


The changing emphasis in our health program does not mean 
that less attention can be given to the so-called “basic” services 
of public health. It means instead that our program is being 
broadened to include all the factors which affect our national 
health and well-being.® 


In American Journal of Public Health can be found an official 
statement of “Services and Responsibilities” of the local health de- 
partment : °? 


Local health departments should be responsible for the provi- 
sion or administration of a variety of personal health services. .. . 


Am. Rep. 130 (1887); Gundling v. Chicago, 176 Ill. 340, 52 N. E. 44, Note 
tt 48 L. R. A. 230, aff'd 177 U. S. 183, 20 Sup. Ct. 633, 44 L. ed. 725 
1 


48 Elliott, op. cit. supra, §44 “General-Welfare clause. This provision gen- 
erally receives a liberal construction. .. .” 

49] Blackstone’s CoMMENTARIES 129, 134. 

50 State ex rel. Pollack v. Becker, 289 Mo. 660, 233 S. W. 641, 649 (1921). 
See also Holden v. Hardy, 169 U. S. 366, 18 Sup. Ct. 383, 42 L. ed. 780 (1898) ; 
Powell v. Pennsylvania, 127 U. S. 678, 8 Sup. Ct. 992, 32 L. ed. 253 (1888) ; 
People ex rel. Barmore v. Robertson, 302 Ill. 422, 134 N. E. 815, Note (1922) 
22 A. L. R. 845; Adler v. Deegan, 251 N. Y. 467, 167 N. E. 705 (1929), 252 
N. Y. 615, 170 N. E. 164 (1930). 

51 Op. cit. supra note 44. 

5240 Am. J. Pus. Heattu 67 (1950): “These include: 


“1, Immunization against infectious diseases and other preventive meas- 
ures such as the application of fluorine (sic) to children’s teeth. 

“2. Advisory health maintenance service, as in child health conferences, 
prenatal clinics and parents’ classes. 

“3. Case finding surveys of the general population, such as chest x-ray 
surveys, serological tests for syphilis, cancer detection programs, and school 
health examinations. Adult health inventories and ‘multiphasic’ surveys for 
the detection of various groups of diseases may also be included. 

“4. Provision of diagnostic aids to the physician, such as laboratory serv- 
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There is a definite trend toward increased local health depart- 
ment responsibility in the control of chronic diseases, in the devel- 
opment of mental hygiene services, in the provision of bedside 
nursing care in the home, in the expansion of health services for 
school children, and in the administration of public programs 


so general medical care for designated groups of the popu- 
ation. 


In looking over this impressive but by no means exhaustive list, 
we are struck with a number of apparent facts. Certainly most of 
what is outlined is unquestionably the practice of medicine ** for 
which there will be immunity from general restrictions only if a gov- 
ernmental function or if specifically authorized and exempted in ex- 
press terms.** Not much of this can be justified on the basis that it 
is absolutely necessary to prevent spread of disease—a function which 
is admitted to be governmental.*> A great deal is concerned with 
prevention of illness in the individual person, and there is some feel- 
ing that all preventive services should be made available to all per- 
sons.°° The attempt is to keep the potential patient from becoming a 
real medical problem at which point he would need the care now ren- 
dered by public facilities for indigents or private medical facilities in 
the case of non-indigents. This problem is possibly more a question 
of the extension of criteria for eligibility for welfare payments and 
hence must be dependent on the express powers granted municipali- 
ties in that regard.** 

The conflict appears when we talk of health as an absolute right °* 
rather than a welfare grant as a gift. This conflict is emphasized 
when we realize that many health departments, in giving service to 
members of both groups A and C, extend—by the intermingling of 
these programs—into a borderland of activity in an individual case. 
And this case, it must be pointed out, may be neither properly clas- 
sical prevention of infectious disease, nor is it merely rendering avail- 
able services exclusively to those who, at present, fall into the classical 
indigent category. 

The proponents who argue for extension of services contend that 


ices and crippled children’s, cancer, cardiac and other diagnostic and con- 
sultation clinics. 

“5. Provision of diagnostic and treatment services for specific diseases 
such as syphilis, tuberculosis, dental defects in children and expectant moth- 
ers, and orthopedic, cardiac, and other crippling impairments in children.” 

53 See note 8 supra. 

54 See notes 11 and 12 supra. 

55 See note 47 supra. 

56 “The government in the case at bar urges that the broad social purposes of 
the Social Security Act, 42 U. S. C. A. $301 et seq., require it to be construed 
in such a way as to include, rather than exclude, as many persons as possible. . . 
This is unquestionably true. . . .” General Wayne Inn v. Rothensies, 47 F. 
Supp. 391, 393, (E. D. Pa. 1942) 

57 See note 18 supra. 

58 Blackstone, loc. cit. note 49 supra. 
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it is difficult to deny to the wage earner of a family who may be a 
food handler and is examined for communicable disease under police 
powers (Group C), the services of the public clinic where he is 
already present with regard to an early skin cancer found during the 
examination. If treated on the spot, they further contend there is a 
probability of cure; if not treated then, there is a possibility he may 
never get treatment. There is the consequent probability of complete 
incapacity and resultant indigency in which case he would be eligible 
specifically for the services of the municipality as a Group A indigent 
patient. 

The opponents contend that this wage earner should be able to get 
what services he needs through the medium of his private physician, 
and that government’s responsibility consists solely in the problem 
vf his possible transmission of communicable disease as a food handler. 

The health worker who makes no distinction but merely sees a 
patient with a problem that he has been in the habit of managing 
simply renders another service to another person. 

This type of situation has caused some public health authorities 
and welfare advocates to argue that government has the responsi- 
bility for more than preventing the spread of disease; but extends to 
the prevention and detection of conditions which may result in later 
burdens on the public economy.*® It would seem in the absence of 
the consideration of derivation of powers under which these func- 
tions are performed, to be a short but important step from infectious 
diseases to non-infectious, from the problems in the aged to the care 
of such problems as the patient begins aging, from the assumption of 
care to the indigents to those likely to become indigent, from the 
philosophy that only some health problems are public to the complete 
applicability of the maxim, “Salus populi suprema lex.” 

This conflict, being one of basic policy would better be resolved by 
legislative utterance than by gradual judicial determination based on 
ancillary problems of tort. 

Although the general welfare clause in municipal charters has not 
been construed to embrace those health activities having a preventive 
sociological approach at their basis, examples can be found where 
specific legislation has caused the establishment of medical service for 
specific disease categories. In some instances, the state health depart- 
ment may undertake these directly.°° Federal participation by grant- 
in-aid is also becoming prevalent. 


59 Tue Nation’s HEALTH, A TEN-YEAR ProcRAM. (A report to the Presi- 
dent by Oscar R. Ewing, 1948) 130. ; 
60 For example, the undertaking of Cancer Prevention and Treatment in 
Georgia is accomplished by state legislative authority directly to the state health 
department. (Acts 1937, p. 587-589) 88 Ga. Cope Ann. 506-512. : 
61 See Warner and Flook, Resumé of Public Health Service Grant-in-aid 
Programs Providing Medical Services (1951) 66 Pustic HEALTH REPoRTS 167. 
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It is probably because of the recent undertakings in this field, the 
trend toward centralization of health activities and the increase in 
legislative authority, that research has not yielded a case limiting 
municipal powers in this regard. 

lt is apparent that local (i.¢., city and county) health departments 
are unquestionably now in the field of direct medical care, rendering 
many services to many groups of the population.** Municipalities 
are being asked to play greater roles in the preservation of health 
(in its broad concept) of their citizens, and specific legislative grants 
have been given for them to assume some of these functions. Initia- 
tion has frequently come from the federal level first with grants of 
money to the states for them to pass on in turn to the “local health 
department” as is the case with “maternal and child health” which 
arose as part of the Federal Social Security Act. 


Conclusion 


From the above discussion we seem to have indications that preva- 
lent sociologic thinking in the medical care field has caused a change 
from previous exercise of implied and inherent powers on the part 
of municipalities to the present practice of fairly specific legislative 
grants. At present also the line which formerly divided the Group A 
from the Group C patient is dimming with the result that it becomes 
difficult analytically to categorize a specific function like dental exam- 
inations for school children into one or the other since it has features 
of both. Whether the functions performed are governmental in the 
classical historical sense is becoming fairly moot as the borderland 
of “proprietary” functions become intermingled under legislative au- 
thorization. Since the question was frequently raised on an issue of 
tort liability and such liability is now statutory in many jurisdictions, 
opportunities for deciding under a given set of facts whether a por- 
tion of the local health department’s function is proprietary is limited. 
Since many purposes other than the direct service to the patient is 


62 Terris and Kramer, (1949) 39 Am. J. Pus. Heatru, 1129, reporting on 
Medical Care Activities of Full-Time Health Departments make the following 
statements: “Laboratory services including blood chemistry, clinical bacteri- 
ology, urinalysis and X-rays were generally provided by the health departments, 
although it was not possible to differentiate between the services furnished in 
connection with the specialized and the general medical care programs. These 
services were provided by various agencies such as hospitals, branch state labor- 
atories, and local health department laboratories.” 

63 53 Strat. 1380 (1939), 49 Strat. 629 (1935), 42 U. S. C. §701 (1946). See 
Tobey, op. cit. supra note 9, p. 33; The Public Health Program under Title VI 
of the Social Security Act, Supplement No. 126 to Pus. Heattu Rep. (1937) ; 
53 Star. 1381 (1939), 49 Srar. 634 (1935), 42 U. S. C., §246 (1946). The 
validity of such grants and the effect on local conditions has been upheld. 
(Supra note 45). 
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also being served, such as health education, the particular acts of a 
municipality could well be upheld on the grounds of the broad public 
purpose accomplished, limiting the opportunities of attack on the 
grounds that public money is being expended for private purposes.” 

We are at present in a stage of development where the legality of 
entering into the field of direct medical service is not so much at issue 
as are the questions of the source of municipal power in this regard 
and of how much public responsibility as a matter of legislative policy 
should be undertaken in this field. The American Medical Associa- 
tion in its “12 point program” ® indorse the expansion of facilities 
and activities to meet needs in areas not having all that modern scien- 
tific medicine can offer the general public, indicating that the role of 
government is considered to be supplementation and augmentation of 
private facilities. To what extent this should be carried is if course 
at issue and would seem to be the problem of the state legislatures to 
delimit. 

It is of some note that the Charter of the World Health Organiza- 
tion contains in its preamble three statements that would summarize 
the feeling concerning government’s role in health today which bear 
directly on the subject under consideration : 


Health is a state of complete physical, mental and social well- 
being and not merely the absence of disease or infirmity. 

The enjoyment of the highest attainable standard of health is 
one of the fundamental rights of every human being without dis- 
tinction of race, religion, political belief or economic or social 
condition. 


Governments have a responsibility for the health of their peo- 
ples which can be fulfilled only by the provision of adequate 
health and social measures.* 


A comparable statement of policy as a guide should be forthcom- 
ing from the several legislatures on this problem facing the medical 
profession, health workers, the legal profession and the American 
public, all of whom are concerned with the problems involved. 


SIDNEY SHINDELL, M.D. 





64 2 Dillon, op. cit. supra, § 677 (369) “Health Ordinances. It is equally well 
settled that if a regulation, enacted by competent public authority avowedly for 
the protection of the public health, has a real, substantial relation to that object, 
the courts will not strike it down upon grounds merely of public policy or 
expediency.” -California Reduction Co. v. Sanitary Reduction Works, 199 U. S. 
306, 26 Sup. Ct. 100, 50 L. ed. 204 (1905). See Citizen’s Savings and Loan 
Association v. Topeka, 20 Wall. 655, 22 L. ed. 455 (U. S. 1874); Note p. 484, 
Tooke and MclIntire, CasEs oN MunicipaL CorporaTions (3rd ed. 1942). 
85 See note 40 supra. 

66 Reprinted (1949) 141 J. Am. Men. Ass’n. 998. 

87 Reprinted (1946) 131 J. Am. Mep. Ass’n. 1431. 
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ADMIRALTY—LIABILITY OF FISHING VESSEL IN COLLISION WITH 
SUBMERGED SUBMARINE FOR FAILING TO SHOW DAYTIME SIGNAL 
IN INLAND WATERS WHILE TRAWLING.—The United States sub- 
marine SEA OwL, escorted by the submarine rescue vessel FALCON, 
was exercising in a special submarine operating area in Ipswitch 
Bay, Mass., when it observed through its periscope the fishing trawler 
ARIEL on its port hand on a crossing course to starboard. The SEA 
Ow tracked the trawler using both its periscope and underwater 
listening device, and when it became apparent that the trawler was 
continuing its course and speed the submarine increased depth to 
pass under it. The avoiding maneuver was successful, except that 
after clearing the trawler, the submarine’s periscopes and super- 
structure became entangled in a fishing net which the trawler was 
towing submerged, a fact unknown to those on the submarine. In 
a libel in personam brought by the ARIEL against the United States 
under the Public Vessels Act, 43 Stat. 1112 (1925), 46 U. S. C., 
§ 781 (1946) et seqg., the district court held the SEA Owt solely at 
fault and awarded damages for the loss of the fishing net as well as 
for loss of expected profits during the period of forced inactivity. 
Held, both vessels were at fault and the rule of divided damages ap- 
plied. United States v. Woodbury, 175 F. (2d) 854 (C. A. Ist, 
1949). 

Liability of the SEA Owt was predicated partially on its failure 
to follow the custom prevailing in the area of stationing the escort 
between a submerged submarine and fishing vessels, and to approach 
and warn fishing vessels of the danger of maneuvering submarines ; 
but liability was based principally on the fact that the captain of the 
submarine in the exercise of due care should have realized from his 
observations of the ARIEL that she was a fishing vessel with her gear 
out, and hence should have appreciated the danger of diving under 
her. The court held that the “starboard hand rule,” Article 19, In- 
land Rules, 30 Strat. 101 (1897), 33 U. S. C., § 204 (1946), did 
not apply and the “special circumstance rule” did apply. Article 27, 
Inland Rules, 30 Star. 102 (1897), 33 U. S. C., § 212 (1946). 

The evidence disclosed that the ArIEL knew she was in the special 
area, saw the escort, and had seen the SEA Owt just ten minutes 
prior to the collision, which circumstances when added to the absence 
of any signal on the trawler, led the court of appeals to reverse that 
part of the lower court’s holding of no liability of the trawler, and 
to hold the Artet at fault. In the appellate court’s opinion, a signal 
would have been seen by those on the S—aA Owt and probably would 
have resulted in additional avoiding action by her which would have 
averted the collision, and that the Arter violated the “rule of good 
seamanship.” Article 29, Inland Rules, 30 Stat. 102 (1897), 33 
U. S. C., §221 (1946). 

The international rules and the inland rules presuppose that each 
vessel involved in a crossing situation can be aware of the other’s 

[ 688 } 
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presence and position. United States v. The Australia Star, 172 F. 
(2d) 472 (C. A. 2d, 1949) ; Lind v. United States, 156 F. (2d) 231 
(C. C. A. 2d, 1946). The starboard hand rule does not apply where 
vessels, though crossing, cannot see each other or ascertain the other’s 
respective position. The Grenadier v. The August Korff, 74 Fed. 974 
(E. D. Penn., 1896). The court in the instant case held that the star- 
board hand rule was inapplicable where one vessel was running sub- 
merged, or even partially submerged so that only its periscope and 
antenna were showing above water; and further that the roles of the 
two vessels under the rules were reversed, the SEA Owt having a 
duty to take avoiding action, and the ARIEL having a duty to maintain 
course and speed, which though it was performed unwittingly, did 
not make it any the less prudent navigation. Cf. Lind v. United 
States, supra. 

When crossing vessels are not in sight of each other they are gov- 
erned by the rule of special circumstances and not by the starboard 
hand rule, and the normally privileged vessel should not keep course 
and speed but take avoiding action. Erie R. Co. v. Invader, 159 F. 
(2d) 648 (C. C. A. 2d, 1947). Cf. Sawyer v. McDonald, 165 F. 
(2d) 426 (C. C. A. 5th, 1948). When a vessel approaches a trawler 
engaged in fishing, having it on her port hand, she should keep out 
of the way of the trawler, for the case is not one of ordinary crossing 
courses but is either special circumstances under Rule 27, supra, or a 
neglect of precaution required by the ordinary practice of seamen 
under Rule 29, supra. The Virginia and Joan, 86 F. (2d) 259 
(C. C. A. 1st, 1936). The court in the instant case held that the sub- 
merged condition of the S—EA Owt constituted special circumstances 
calling for affirmative action by the submarine, and that the doctrine of 
in extremis did not excuse the submarine from liability. Although the 
action taken by a navigator in the stress of immediate peril may re- 
sult in an honest error in judgment which would not be imputed to 
his vessel as a fault, Sun Oil Co. v. Gulf Star, 136 F. (2d) 461 
(C. C. A. 3d, 1943), still, acts done by a master suddenly faced by 
a risk of collision are not in extremis where his prior fault contrib- 
uted to the risk. The Reigh Count, 80 F. Supp. 308 (S. D. N. Y. 
1948) ; Tidewater Associated Oil Co. v. United States, 60 F. Supp. 
376 (S. D. Calif. 1945). The prior fault of the SEA Owt was fail- 
ure to observe the prevailing custom in the area of warning fishing 
vessels of the danger of a submerged submarine. Effect may be 
given to generally established and well understood local customs 
deviating from the Pilot Rules. The Giove, 27 F. (2d) 331 (C. C.A. 
5th, 1928). Where, in a collision case, a disputed question of navi- 
gation arises in regard to which the statutory rules have not provided, 
evidence of general usage regulating such matters is admissible. The 
City of Washington, 92 U. S. 31, 23 L. ed. 600 (1876). Cf. Crowell 
and Thurlow S. S. Co. v. Texas Co., 27 F. (2d) 208 (C. C. A. 5th, 
1928) ; and The New Moon, 55 F. (2d) 928 (W. D. Wash. 1932) 
(custom and usage upheld in collision of fishing vessel). But see, 
Martin Marine Transportation Co. v. Jakobson and Peterson Inc., 
135 F. (2d) 325 (C. C. A. 2d, 1943) (a custom decided is still never 
a precedent). 

8 
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The district court held that the failure of libellant’s fishing vessel 
to display any signal that it was dragging a net was not a breach 
of any statutory duty and did not constitute contributory negligence, 
because (1) the Inland Rules, supra, are silent as to any daytime 
signal to be displayed by fishing vessels with nets out, and (2) the 
signal of Pilot Rule 312.18 for vessels towing submerged objects 
in inland waters did not apply to vessels engaged in fishing. Pilot 
Rules for Certain Inland Waters of the Atlantic and Pacific Coasts 
and of the Coast of the Gulf of Mexico, adopted pursuant the Act 
of 7 June, 1897, 30 Stat. 102, as amended by the Act of 25 May, 
1914, 38 Star. 381, 33 U. S. C., § 157 (1946). It is true that the 
Pilot Rules, supra, if not conflicting with statutory rules for naviga- 
tion, have the force of statutory rules, and nonobservance is prima 
facie a fault. The Asfalto, 45 F. (2d) 857 (S. D. N. Y. 1930). Cf. 
Belden v. Chase, 150 U. S. 674, 14 Sup. Ct. 264, 37 L. ed. 1218 
(1893) ; The Varanger, 50 F. (2d) 724 (C. C. A. 4th, 1931). But in 
the statutory rules for navigation, international and inland, fishing 
vessels customarily are treated as a special and separate class, and it 
was not the intent of those promulgating the Pilot Rules, supra, to 
extend Rule 312.18 to such vessels, but rather to cover tows of ves- 
sels engaged in wrecking and salvage operations, dredges, derrick 
boats, laying underwater pipes, etc. Cf. United States v. Carbone, 
327 U. S. 633, 66 Sup. Ct. 734, 90 L. ed. 904 (1946) (language of 
an act must be read and applied in light of evils which brought enact- 
ment, and the aims its proponents sought to achieve, and not every 
person or act falling within its apparent sweep of language neces- 
sarily comes within its intent and purpose). Cf. Chatwin v. United 
States, 326 U. S. 455, 66 Sup. Ct. 233, 90 L. ed. 198 (1946). The 
court of appeals agreed that Pilot Rule 312.18 did not apply, and 
that the international rule, requiring a fishing vessel dragging nets 
to display a basket as a signal to other vessels, also did not apply. 
Article 9(k), International Rules, 34 Stat. 850 (1907), 33 U.S. C., 
§ 79(k) (1946). Cf. The Socony No. 115, 63 F. (2d) 226 (C. C. A. 
2d, 1933). But, the court of appeals held that Article 29, Inland 
Rules, supra, that “nothing in the rules should exonerate a vessel 
from failure to carry signals or take precautions which might be re- 
quired by the ordinary practice of seamen or by special circum- 
stances,” requires, in addition to bare compliance with the literal 
provisions of some specific rule, adoption either of such additional 
precautions as it is the ordinary practice of seamen to take in a par- 
ticular situation, or as special circumstances of the particular case 
reasonably demand. The fact that the situation was a case of special 
circumstances so that the ordinary rules did not apply did not dis- 
pense with the requirement of prudent seamenship in due regard for 
the dangers of navigation and collision. U. S. Lines Co. v. The Ocean 
Vagrant, 179 F. (2d) 495 (C. A. 2d, 1950). Cf. The H. C. Beard, 
134 Fed. 648 (E. D. N. Y. 1904). But cf. The John Worthington, 
178 F. (2d) 488 (C. A. 2d, 1949); The Virginia and Joan, supra. 
A fishing vessel anchored at night, although not required to show 
an anchorage light because of blackout instructions was held liable 
in a collision with a passing tanker because prudence and good sea- 
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manship required a lookout who could have signaled her presence 
to passing vessels. Greaud v. Gulf Oil Corp., 174 F. (2d) 369 (C. A. 
5th, 1949). The court of appeals in the instant case said that, al- 
though Article 29, Inland Rules, supra, was general in language, it 
was just as much a statutory command as though expressed in specific 
terms. The rules of navigation designed to prevent collisions are 
binding on fishing vessels while engaged on their fishing grounds. 
The Summit, 23 Fed. Cas. 381, No. 13,606 (C. C. Mass. 1854). The 
court concluded that trawling in a designated submarine maneuver- 
ing area, knowing that submarines were actually exercising therein, 
constituted a “special circumstance” reasonably calling for the ex- 
hibition by the fishing vessel of some appropriate signal, such as the 
basket called for by International Rule 9(k), supra, under the re- 
quirements of general precaution and good seamanship of Inland 
Rule 29, supra. A vessel which violates a statutory rule or regulation 
or some other pertinent rule, law, or regulation, is liable for a col- 
lision unless it appears that such violation did not and could not 
have caused or contributed to the disaster. Tidewater Associated Oil 
Co. v. United States, supra. Failing to comply, the ARIEL was liable 
under the rule of “divided damages.” Where both vessels are at fault 
in a resulting collision the rule of divided damages applies. American 
Dredging Co. v. United States, 174 F. (2d) 822 (C. A. 3d, 1949). 
Thus the court held the fishing vessel liable for failing to exhibit 
a signal indicating she was trawling in inland waters, although none 
was required by the Inland Rules or the Pilot Rules, because pru- 
dence, good seamanship, and the existing circumstances dictated such 
procedure. E. C. A. 





ALIENS—NATURALIZATION—PERIOD OF GooD MoraL CHARACTER. 
—The district court (D. Md.) denied citizenship to petitioner, an 
Italian native, on the ground that he did not meet the requirements 
of good moral character as required by the Nationality Act, infra. 
More than five years prior to the filing of the petition for naturaliza- 
tion, petitioner had been convicted of crimes on four occasions and 
sentenced to terms of imprisonment in connection therewith. Peti- 
tioner is now, and has been for eight years, a man of good moral 
character. Held, crimes committed more than five years before filing 
of petition for naturalization, although admissible as evidence tending 
to disprove good moral character during the five years preceding 
petition, do not bar naturalization of alien who was able to prove 
by other evidence that he had reformed and conducted himself as a 
man of good character during such five year period. Order reversed 
and case remanded with direction to grant petition for naturalization. 
Marcantonio v. United States, 185 F. (2d) 934 (C. A. 4th, 1950). 

The “good moral character” requirement for citizenship is embodied 
in the 1940 Nationality Act, 54 Stat. 1142 (1940), 8 U. S. C., § 707 
(a) (1946), which provides that: “No person . . . shall be natural- 
ized unless such petitioner . . . during all the periods referred to in 
this subsection has been and still is a person of good moral char- 
acter....” The periods referred to are the five year period of resi- 
dence immediately preceding the date of filing of the petition for 
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naturalization, and the period from the time of petitioning up until 
the time of naturalization. 

The opportunity to become a citizen of the United States is gen- 
erally spoken of as a privilege, and not a right. The Constitution 
does not confer upon aliens the right to naturalization, but it does 
authorize Congress to establish a uniform rule therefor. Article 1, 
§ 8, cl. 4. This opportunity is conferred by the Nationality Act, supra, 
and for those who come within its provisions there is a statutory 
right, once the required facts are established, to receive the certificate 
of naturalization. United States v. Macintosh, 283 U. S. 605, 51 
Sup. Ct. 570, 75 L. ed. 1302 (1931); Tutun v. United States, 270 
U. S. 568, 46 Sup. Ct. 425, 70 L. ed. 738 (1926). Since the right 
of an alien to acquire citizenship is purely statutory, citizenship will 
not be granted unless all statutory requirements are complied with. 
Maney v. United States, 278 U.S. 17, 49 Sup. Ct. 15, 73 L. ed. 156 
(1928) ; United States v. Ginsberg, 243 U. S. 472, 37 Sup. Ct. 422, 
61 L. ed. 853 (1917). 

One of the essential requirements for admission to citizenship is 
that the applicant bea person of “good moral character.” The char- 
acter of a petitioner is of prime importance because it is his character 
which determines whether he will make a good citizen. In re Laws, 
59 F. Supp. 179 (N. D. Cal. 1944). The term “good moral char- 
acter” has generally been defined by the courts, within the meaning 
of the statute, as to whether or not a person’s conduct conforms to 
“generally accepted moral conventions current at the time.” Schmidt 
v. United States, 177 F. (2d) 450 (C. A. 2d, 1949); Repouille v. 
United States, 165 F. (2d) 152 (C. C. A. 2d, 1947). It is worthy 
of note that applicant must not have simply sustained a good repu- 
tation; he must have been a person of good moral character in fact. 
Ralich v. United States, 185 F. (2d) 784 (C. A. 8th, 1950). 

The statute in its general provisions requires five years residence 
and proof of good character during such period. In practically every 
instance the courts have held that conviction of a crime (especially 
a felony) during the statutory period shows bad moral character and 
is sufficient reason for barring applicant from citizenship. In re Paoli, 
49 F. Supp. 128 (N. D. Cal. 1943). Cf. Petition of Schlau, 41 F. 
Supp. 161 (S. D. N. Y. 1941). And the requirement that applicant 
be of good moral character is a continuing statutory requirement 
which survives the filing date of the petition and persists until and 
including the date of the final hearing thereon. United States v. 
Palmeri, 52 F. Supp. 226 (E. D. N. Y. 1943). 

But what of the petitioner’s conduct and character prior to the 
five year statutory period? May evidence of offenses committed prior 
to the statutory period be received and considered as a basis for de- 
termining whether or not during the five years immediately preced- 
ing the filing of the petition for naturalization petitioner was a person 
of good moral character? There is an obvious conflict among the 
authorities on the question. The majority of the courts, however, 
are of the opinion that the behavior of the applicant during all the 
time of his residence within the United States is material, In re 
Kornstein, 268 Fed. 172 (E. D. Mo. 1920), In re Spenser, 22 Fed. 
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Cas. 921, No. 13,234 (C. C. Ore. 1878), and is properly introduced 
as evidence of petitioner’s character. Yuen Jung v. Barber, 1884 F. 
(2d) 491 (C. A. 9th, 1950); Molsen v. Young, 182 F. (2d) 480 
(C. A. 5th, 1950). The rationale behind this view is that the statute 
does not require, either expressly or impliedly, that the evidence nec- 
essary to meet the tests of good character be confined to the five year 
period. It merely disqualifies for citizenship those aliens who can- 
not show the requisite good moral character for at least five years 
prior to their application, and thereby fixes the minimum requirement 
as to the statutory qualifications which a petitioner for citizenship 
must meet. Molsen v. Young, supra; In re Balestrieri, 59 F. Supp. 
181 (N. D. Cal. 1945); In re Taran, 52 F. Supp. 535 (Minn. 
1943); United States v. Etheridge, 41 F. (2d) 762 (Ore. 1930) ; 
In re Ross, 188 Fed. 685 (C. C. M. D. Pa. 1911). It has also been 
held that the court in examining petitioner’s record prior to the five 
year period may in its sound discretion refuse the petition, notwith- 
standing the good behavior of the applicant during the statutory pe- 
riod. In re Ross, supra; In re Bocchiaro, 49 F. Supp. 37 (W. D. 
N. Y. 1943); In re McNeil, 14 F. Supp. 394 (N. D. Cal. 1936) ; 
In re Caroni, 13 F. (2d) 954 (N. D. Cal. 1926). 

The opposite view, which is quite substantial and more liberal from 
the standpoint of the petitioner, is that the burden is on the petitioner 
to establish good moral character only during the crucial five year 
period, and not earlier. Application of Murra, 178 F. (2d) 670 (C. A. 
7th, 1950) ; Petition of Zele, 140 F. (2d) 773 (C. C. A. 2d, 1944) ; 
United States v. Rubia, 110 F. (2d) 92 (C. C. A. 5th, 1940). And 
it has consistently and liberally been construed so as to sanction for- 
giveness after the expiration of five years from the date of a disbar- 
ring misdeed. United States v. Mirsky, 17 F. (2d) 275 (S. D.N. Y. 
1926) ; In re Nagy, 3 F. (2d) 77 (S. D. Tex. 1924); In re Centi, 
217 Fed. 833 (W. D. Tenn. 1914). To hold otherwise is to add to 
the requirements which applicant must meet and such a condition 
Congress has not imposed. The system of naturalization is statu- 
tory, and the only province of the courts is to ascertain the will of 
Congress and execute it accordingly. Just as the courts cannot modify 
the law to admit to citizenship aliens who are not eligible, so it can- 
not modify the law to deny citizenship to eligible petitioners. Schwab 
v. Coleman, 145 F. (2d) 672 (C. C. A. 4th, 1944). The decisions 
clearly hold that the discretion of the judge whether to admit or not, 
must not be arbitrarily exercised, In re Kullman, 87 F. Supp. 
1001 (W. D. Mo. 1949), and the judge must exercise a legal as 
distinguished from a personal discretion. In re Bogunovie, 18 Cal. 
(2d) 160, 114 P. (2d) 581 (1941). The courts that adhere to this 
more liberal view, in considering the contention that the five year 
period is merely a minimum requirement that petitioner must meet, 
feel that if the time fixed by Congress is but a “minimum require- 
ment” it becomes meaningless, for it would then logically follow that 
the maximum time would be during all of the petitioner’s life, and 
this Congress certainly did not intend. Application of Murra, supra. 

The trial judge in the principal case, deciding as he did in In re 
Lipsitz, 79 F. Supp. 954 (Md. 1948), denied the petition for natu- 
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ralization, not on the ground that petitioner lacked good moral char- 
acter for the five year period preceding the filing of the petition, but 
solely on the ground that prior to the statutory period he had been 
convicted of crimes. The appellate court reversed the lower court’s 
decision because it appeared that the judge below did not distinguish 
between considering evidence of crimes committed prior to the five 
year period as bearing upon the question of character within that 
period and denying a petition for naturalization on the basis of such 
crimes. The reasoning of the court was that the judge is permitted 
to consider any proper evidence having reasonable tendency to prove 
or disprove good character, but it is not permissible to base denial 
of naturalization on the commission of crimes prior to the five year 
period, for the effect of this would be to add to the statute a condi- 
tion which it does not contain. The court is cautiously accepting 
the majority view, but in so doing it has adopted a portion of the 
reasoning of the more liberal view. The well-considered opinion, 
delivered by Chief Justice Parker for the court, in construing the 
period of good moral character appears to be very much in line with 
the intent of Congress, and is both just and reasonable to the appli- 
cant and at the same time is healthy for society. 

The idea that crimes committed prior to the statutory period are 
sufficient in themselves to bar naturalization should be gotten away 
from. That a man may turn from evil and rehabilitate his character 
should be accepted and universally recognized. But the evidence of 
petitioner’s past conduct is circumstantially relevant and properly 
should be considered for the sole purpose of determining whether in 


fact he was a person of good moral character at the time of the filing 
of his petition. In so doing, however, the ultimate fact to be deter- 
mined, and the only material one should not be lost sight of—peti- 
tioner’s character within the specified period. Yuen Jung v. Barber, 
supra. P. D. K. 


CrIMINAL Tax Evasion—Net WortH Avupit—BuRDEN OF 
Proor oF STARTING Net WortH.—In a prosecution under § 145 
of the Internal Revenue Code, for willful evasion of income and vic- 
tory taxes by means of false and fraudulent returns, it appeared that 
the appellant failed to keep proper account books showing the in- 
come derived from a closed corporation and his own business. Testi- 
mony as to the determination of his net worth at the beginning and 
end of the period in question tended to show the use of diligent ef- 
forts in ascertaining all assets and liabilities. No evidence was 
offered by appellant, and on appeal he contended that his conviction 
by the jury was improper because the accuracy of “starting net 
worth” figures. was not established conclusively. Held, that this 
situation did not require imposition of a burden to prove conclusively 
any such fact, since willful evasion was established by other evidence. 
Bell v. United States, 185 F. (2d) 302 (C. A. 4th, 1950), cert. den., 
71 Sup. Ct. 492 (1951). 

According to Internal Revenue Code § 41, “The net income shall 
be computed . . . in accordance with the methods of accounting regu- 
larly employed in keeping the books of such taxpayer; but if no 
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such method of accounting has been so employed, or if the method 
employed does not clearly reflect the income, the computation shall 
be made in accordance with such method as in the opinion of the 
Commissioner does clearly reflect income.” Cf. U. S. Treas. Reg. 
111, § 29.41-1. 

By virtue of this section three secondary means of income deter- 
mination are commonly used: the expenditures method, the bank 
deposits plus cash expenditures method, and the net worth audit 
method (sometimes referred to as “increases in net worth method’’). 
Jelaza v. United States, 179 F. (2d) 202 (C. A. 4th, 1950); Web- 
ster, Section 145 (b) and Prior Accumulated Funds (1950) 28 Tax 
Mac. 1065. Under the net worth audit method any determination 
of taxable income is based upon increase in net worth during the 
taxable year in question as reduced by allowance for items not 
wholly taxable as income. Further adjustments relate to additions 
concerning improper deductions for personal expense. 

This method is used for the most part when the taxpayer kept 
no records or when it is believed that his records are deficient and 
do not adequately reflect his income. Chan Shing Ho v. United 
States, 186 F. (2d) 574 (C. A. 9th, 1951); Brown, The Net Worth 
Audit Problem and How to Meet It (1950) 35 Iowa L. Rev. 432, 
433. While approved in many tax deficiency and civil tax fraud 
cases, Romolo Mazzacone, 17 T. C. Mem. Dec. 247 (1948), aff'd. 
175 F. (2d) 778 (C. A. 3d, 1949); George O’Dwyer, 7 B. T. A. 
Mem. Dec. 458 (1938), aff'd. 110 F. (2d) 925 (C. C. A. 5th, 1940) ; 
Bishoff v. Comm’r., 6 B. T. A. 570 (1927), aff'd. 27 F. (2d) 91 
(C. C. A. 3d, 1928), it should be noted that in criminal tax fraud 
cases this method is relied upon almost without exception either to 
corroborate results reached by another method or as primary proof 
of unreported income. Hanson v. United States, 186 F. (2d) 61 
(C. A. 8th, 1950); Jelaza v. United States, supra; United States 
v. Skidmore, 123 F. (2d) 604 (C. C. A. 7th, 1941); Gleckman v. 
United States, 80 F. (2d) 394, 399 (C. C. A. 8th, 1935), cert. den., 
297 U. S. 709, 56 Sup. Ct. 501, 80 L. ed. 996 (1936). 

There are several ways of discrediting an auditor’s net worth fig- 
ures. One is to show that income is accurately reflected by the tax- 
payer’s books and records. Another, involving a demonstration that 
the revenue agent deviated from the taxpayer’s method of account- 
ing for income, is distinguishable from a third which hinges on dis- 
closures that errors were made in items added back to or deducted 
from the net worth increase. The instant case presents a more per- 
plexing problem in that the attack centers on showing the starting 
net worth has been understated or insufficiently established. Obvi- 
ously, the net worth basis in succeeding years depends on knowing 
the amount of the taxpayer’s net worth at the beginning of the tax- 
able period. Rothwacks, Law and Procedure in Criminal Tax Prose- 
cutions (1948) 26 Tax Mac. 797, 803. If it is not so established 
the possibility exists that the increases during the years in question 
might have been from sources other than current business income. 

In Bell v. United States the government contended that it need 
only offer evidence tending to establish the soundness of its net worth 






696 THE GEORGE WASHINGTON LAW REVIEW 


starting point, whereupon the burden of establishing discrepancies 
therein rested on the accused. Evidence removing this burden does 
not fit any definite pattern, encompassing not only proof showing 
additional undisclosed assets, such as currency on hand or unregis- 
tered stocks and bonds, but also any type of records of his assets 
the taxpayer might have kept. For example, it would include finan- 
cial statements presented to banks for credit purposes, and also testi- 
mony of persons other than the taxpayer who knew that he had 
additional assets as of the opening net worth date. Brown, supra, 
436. However, appellant here made no affirmative effect to estab- 
lish any discrepancy at all, contending rather that the usual criminal 
law presumption of innocence is just as applicable to tax evasion 
cases as any other criminal case. As a consequence no justification 
existed for the court’s refusal to take the case from the jury unless 
the prosecution discharged its burden by excluding the reasonable 
possibility of the existence of other assets at the beginning of the 
period in addition to those shown in the government’s statements, 
so as to establish conclusively the accuracy of their figures on start- 
ing net worth. 

Support may be found for the appellant’s contention, although its 
weight may be questionable. In United States v. Chapman, 168 F. 
(2d) 997, 1001 (C. C. A. 7th, 1948), cert. den., 335 U. S. 853, 69 
Sup. Ct. 82, 93 L. ed. 401 (1948), the court accepted the accused’s 
contention that in a net worth case the starting point must be based 
upon a solid foundation, but sustained the conviction because he had 
on several occasions acknowledged the government’s statement to be 
substantially correct. 

This problem was recently presented in Bryan v. United States, 
175 F. (2d) 223 (C. A. 5th, 1949), aff'd. on other grounds, 338 U.S. 
552, 70 Sup. Ct. 317, 94 L. ed. 335 (1950), Note (1950) 38 Geo. 
L. J. 296, where the court in reversing the conviction held it essen- 
tial for the government to present evidence excluding or tending 
to exclude all other available sources from which the additional funds 
expended could have been derived. Since there was uncertainty as 
to whether all the assets of the defendant were included in the gov- 
ernment’s computation of net worth, its computations could not be 
relied on and were insufficient to make out a prima facie case. Mc- 
Cord, J., dissenting, pointed out that the ultimate effect of this de- 
cision would be to shackle the government to a virtually insurmount- 
able burden in net worth cases concerning matters which were 
peculiarly within the knowledge of one charged as an evading tax- 
payer. After the government has offered all proof available, it was 
said that the taxpayer should not be permitted to stand silently by 
and resist conviction on the ground that a failure to prove the exist- 
ence of unknown assets does not satisfy net worth requirements. 
By this view, the government should be allowed to establish unre- 
ported taxable income by means of circumstantial evidence in the 
form of a reasonably accurate net worth statement, it then becoming 
the defendant’s duty to go forward and offer proof explaining this 
unreported excess income, because of the difficulty and inaccessibility 
of such proof. 
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A similar conviction was reversed in United States v. Fenwick, 
177 F. (2d) 488 (C. A. 7th, 1949), for failure to prove clearly and 
accurately by competent evidence the net worth of the taxpayer at 
the beginning of the tax year. When so considered, reversal was 
explained by saying, “Essential proof of no other assets is the corner- 
stone of the evidence of the government; that cornerstone being 
faulty, the whole edifice is so weakened as to be undependable as 
proof of guilt beyond all reasonable doubt.” Cf. United States v. 
Venuto, 182 F. (2d) 519, 523 (C. A. 3d, 1950). 

The Bryan and Fenwick cases, supra, have been expressly approved 
in Brodella v. United States, 184 F. (2d) 823 (C. A. 6th, 1950), 
although in that case the starting net worth was adequately estab- 
lished for two of the three years and hence was sufficient to support 
the conviction. 

Even with sufficient other evidence of tax evasion to sustain the 
conviction in the instant case, it is submitted that the court should 
have passed directly on the issue as to establishment of the starting 
net worth. Both parties predicated their cases on this method of 
proof and if, as appellant contended, the government failed to sub- 
stantiate the starting net worth with any degree of accuracy the 
amount of tax allegedly due would have been much less. 

Decisions following the usual criminal law rule impose a tremen- 
dous burden upon the prosecution. Since the net worth audit method 
of proof is especially adapted to situations in which the taxpayer’s 
records are insufficient, the dissent in the Bryan case, supra, seems 
to present a more practicable rule on the quantum of proof neces- 
sary. Admittedly, this type of information is peculiarly within the 
taxpayer’s knowledge, and it should be sufficient for the government 
to make a reasonable showing of his starting net worth without hav- 
ing to establish it conclusively. Cf. Carmack v. Comm’r., 183 F. (2d) 
1, 2 (C. A. 5th, 1950). Even where the net worth is established, 
the government cannot be expected to prove the exact amount of 
unreported income and to hold otherwise would be tantamount to 
treating skillful concealment as an invincible barrier to proof. United 
States v. Johnson, 319 U. S. 503, 63 Sup. Ct. 1233, 87 L. ed. 1546 
(1943) ; United States v. Hornstein, 176 F. (2d) 217 (C. A. 7th, 
1949). 

This viewpoint may be subject to the possible objection that to 
compel the taxpayer to show where the discrepancy lies would in 
effect compel him to be a witness against himself in a criminal case 
contrary to the express provisions of the Fifth Amendment. Cf. Han- 
son v. United States, supra. Nor is the objection likely to be over- 
come by suggesting that furnishing the information at the trial would 
merely be in pursuance of the duty imposed by § 145 (a) of the 
Internal Revenue Code which makes it a misdemeanor for a tax- 
payer to fail to “. . . keep any records, or supply any information 
for the purposes of the computation, assessment, or collection of any 
... tax.” In fact, it may be possible to prevent the criminal prose- 


cution entirely by claiming this privilege from the very start of the 
investigation and prior to indictment. Nicola v. United States, 72 F. 
(2d) 780, 784 (C. C. A. 3d, 1934) ; Internal Revenue Agent v. Sulli- 
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van, 287 Fed. 138 (W. D. N. Y. 1923); Balter, Should Your Client 
“Cooperate” When Charged with Tax Fraud (1951) 29 Tax Mac. 
290, 295. The taxpayer’s own books, records, and admissions are 
frequently the source of the government’s case against him. Dawley 
v. United States, 186 F. (2d) 978 (C. A. 4th, 1951). It is the re- 
fusal to make available such information that makes necessary the 
resort to these secondary methods of proof. 

Income tax evasion is practiced on a much larger scale than is 
generally known, the Kefauver investigation being a striking illus- 
tration of present conditions in many places. Attempts to make such 
endeavors less alluring will be greatly aided by adopting the solution 
of Bell v. United States as an answer to the question of the quantum 
of proof necessary to make out a prima facie case in a net worth 
prosecution. T. M. G. 


CrimINAL LAw—WARTIME SUSPENSION OF LIMITATIONS AcT.— 
Harry Bridges and two others were indicted May 25, 1949, on charge 
of conspiracy to defraud the United States by impairing and de- 
feating the proper administration of its naturalization laws by falsely 
swearing in Bridges’ naturalization proceeding that Bridges had never 
belonged to the Communist Party. 62 Stat. 701 (1948), 18 U.S. C. 
Supp. III, §371 (1950). A second count against Bridges alone, 
under 62 Stat. 752 (1948), 18 U. S. C. Supp. III, § 1015 (a) 
(1959), charged in similar terms the commission of the substantive 
offense of false swearing, in a naturalization hearing. Motion was 
made to dismiss the indictment, inter alia, on grounds that the prose- 
cution was barred by the running of the three year statute of limita- 
tions, 62 Stat. 828 (1948), 18 U. S. C. Supp. III, § 3282 (1950). 
The district court found that the statute of limitations was tolled by 
the Wartime Suspension of Limitations Act, 62 Stat. 828 (1948), 
18 U. S. C. Supp. III, § 3287 (1950), which provides, “when the 
United States is at war the running of any statute of limitations ap- 
plicable to any offense (1) involving fraud or attempted fraud against 
the United States or any agency thereof in any manner, whether by 
conspiracy or not . . . shall be suspended until three years after the 
termination of hostilities as proclaimed by the President or by con- 
current resolution of Congress.” Held, motion to dismiss was denied. 
United States v. Bridges, 86 F. Supp. 922 (N. D. Cal. 1949). 
(Bridges was adjudged guilty on both counts, United States v. 
Bridges, 90 F. Supp. 973 (N. D. Cal. 1950) ). 

The application of the Wartime Suspension of Limitations Act, 
supra, involves two problems: (1) Whether “defrauding the United 
States” must necessarily be confined to matters, wherein the United 
States suffers pecuniary or financial loss; and (2) whether “fraud” 
is an essential ingredient of the offense charged. 

With reference to the pecuniary or financial loss issue, courts in 
construing statutes involving the “defrauding of the United States 
government” have held that it is not essential that such fraud shall 
contemplate a financial loss or that one shall result. Heald v. United 
States, 175 F. (2d) 878 (C. A. 10th, 1949), cert. den., 338 U. S. 
859, 70 Sup. Ct. 102, 94 L. ed. 65 (1949). It was held a conspir- 
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acy to defraud the United States, for defendant to impersonate an- 
other at a civil service examination, the court endorsing the view 
that “defraud” not only signifies pecuniary fraud, but has the broad 
meaning of depriving another of a right by deception or artifice. 
United States v. Curley, 122 Fed. 738 (C. C. A. 1st, 1903), cert. 
den., 195 U. S. 628, 25 Sup. Ct. 787, 49 L. ed. 351 (1903). The view 
taken in United States v. Curley, supra, was reiterated in United 
States v. Bradford, 148 F. 413 (C. C. E. D. La. 1905), aff’d., 152 
Fed. 616 (C. C. A. 5th, 1907), cert. den., 206 U S. 563, 27 Sup. 
Ct. 796, 51 L. ed. 1190 (1905), by pointing out, that it is as impor- 
tant that the government should not be defrauded with regard to its 
operations, though no pecuniary value is involved, as that it should not 
be defrauded of its property. Even stronger in its denunciation of 
the requirement of pecuniary or financial loss, was the court in Haas 
v. Henkel, 216 U. S. 462, 30 Sup. Ct. 249, 54 L. ed. 569 (1910), 
where the court pronounced a “conspiracy to defraud the United 
States” as any act which obstructs or impairs efficiency and nullifies 
the value of operations. No restriction to cases involving pecuniary 
or property loss to the government was found necessary, wherein 
the indictment charged conspiracy to defraud the United States and 
willfully making false and fraudulent statements within the jurisdic- 
tion of a department of the United States. United States v. Gilliland, 
312 U. S. 86, 61 Sup. Ct. 518, 85 L. ed. 598 (1941). 

The apparent purpose of the Wartime Suspension of Limitations 
Act, supra, is to punish crimes committed during the confusion of 
war. United States v. Gottfried, 165 F. (2d) 360 (C. C. A. 2d, 
1948), cert. den., 333 U. S. 860, 68 Sup. Ct. 738, 92 L. ed. 1139 
(1948). An examination of the reports of both Houses of Congress 
(S. Rept. 1544, 77th Cong. (1942), and H. Rept. 2051, 77th Cong. 
(1942) ) indicates no legislative intent that the Act be limited to cases 
involving pecuniary or financial loss. Amendment of the Act, pre- 
vious to its final enactment in 1948, under legislation entitled the 
Contract Settlement Act of 1944, 58 Stat. 667, 18 U. S. C., § 590 (a) 
(1944), and the Surplus Property Act of 1944, 58 Star. 781 (1944), 
18 U. S. C., § 590 (a) (1944), has no effect on the meaning of the 
Act, for the title of an act furnishes little aid in the construction of 
its —_— Hadden v. Barney, 5 Wall. 107, 18 L. ed. 518 (U. S. 
1867). 

Bridges relies on Marzani v. United States, 168 F. (2d) 133, 83 
App. D. C. 78 (1948), in support of the contention that “defrauding 
the United States,” involves only pecuniary or financial matters. 
There, defendant was convicted for having made false and fraudulent 
statements, in a matter within the jurisdiction of a department of the 
United States government. 35 Stat. 1095, 18 U. S. C. 79 (1909). 
The three year statute of limitations had run, but the government 
contended that the suspension provision (predecessor to the Act here 
in question) tolled the period. The court in weighing the applicability 
of the suspension provision, considered the holdings of United States 
v. Noveck, 271 U. S. 201, 46 Sup. Ct. 476, 70 L. ed. 904 (1926), 
and United States v. Gilliland, supra. In the Gilliland case, supra, 
the court found that pecuniary or financial loss was not a constituent 
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of the identical offense involved in the Marzani case, supra. De- 
fendant, in United States v. Noveck, supra, was indicted for perjury, 
with a three year statute of limitations applicable. The government 
contended that the alleged purpose, “to defraud the United States,” 
extended the period to six years, governing offenses involving the 
defrauding or attempts to defraud the United States. Prosecution 
was held barred by the three year statute of limitations, in that the 
alleged purpose to defraud the United States was not an element 
of the crime under which defendant was indicted. The conclusion 
of the court in the Marzani case, supra, that the suspension provision 
did not apply, apparently rests on the grounds that no pecuniary or 
financial loss was involved in the offense therein charged. 

The court, in the instant case, rejected as untenable, the conclu- 
sion reached in the Marzani case, supra, adopting the view of United 
States v. Gottfried, supra, wherein the defendant was indicted under 
the same offense involved in the Marzani case, supra, with the iden- 
tical issue as to the application of the suspension provision. Judge 
Hand, in the Gottfried case, supra, disposed of the pecuniary or fi- 
nancial loss argument, and reaffirmed the position taken in Hass v. 
Henkel, supra, finding no reason to read the words, “defrauding the 
United States,” less comprehensively than was done there. 

It would seem that the court, in the instant case, arrived at the 
correct conclusion in holding that no pecuniary or financial loss need 
be involved in the offense to come within the operation of the War- 
time Suspension of Limitations Act, supra. 

It is with regard to the second issue, whether or not fraud is an 
essential ingredient of false swearing under oath, that the application 
of the Act meets with difficulty. A statute of limitations does not 
create crimes, or new degrees or classes of crimes, unless the pur- 
pose so to do is plain. United States v. Noveck, supra. The court, 
in the Noveck case, supra, set forth the “essential ingredient” test, 
under which, excepting clauses as a statute of limitations providing 
for a longer period, are strictly construed to apply only to cases, in 
which defrauding the United States or attempting to defraud the 
United States is an ingredient under the statute defining the offense. 
United States v. McElvain, 272 U. S. 633, 47 Sup. Ct. 219, 71 L. ed. 
451 (1926); United States v. Scharton, 285 U. S. 518, 52 Sup. Ct. 
416, 76 L. ed. 917 (1932). It is noted, in this connection, that the 
offense of a “conspiracy to defraud the United States,” as charged 
in the first count of the principal case, expressly makes defrauding 
the United States an “essential ingredient” of the offense. 62 Start. 
701 (1948), 18 U. S. C. Sup. ITI, § 371 (1950). 

The government contends, in the principal case, that fraud is in- 
volved in making false statements under oath in a naturalization pro- 
ceeding. See United States v. Ness, 245 U. S. 319, 38 Sup. Ct. 118, 
62 L. ed. 321 (1917), Knauer v. United States, 328 U. S. 654, 66 
Sup. Ct. 1304, 90 L. ed. 1504 (1946), wherein petitioner’s certificate 
of naturalization was cancelled on grounds of fraud and that he swore 
falsely under oath. Admittedly, the courts show no hesitancy in de- 
nominating a false statement in a naturalization proceeding a fraud, 
United States v. Doshen, 133 F. (2d) 757 (C. C. A. 3d, 1943), 
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United States v. Saracino, 43 F. (2d) 76 (C. C. A. 3d, 1930), United 
States v. Perez, 29 F. Supp. 888 (E. D. N. Y. 1939), United States 
v. Goglia, 21 F. Supp. 894 (S. D. N. Y. 1938), United States v. Di 
Blasi, 1 F. Supp. 28 (N. J. 1932), United States v. Marcus, 1 F. 
Supp. 29 (N. J. 1932), where the government petitions for cancel- 
lation of the certificate of citizenship. However, in none of the cases 
examined, wherein the defendant was indicted for falsely swearing 
on oath in a naturalization proceeding, was the prosecution required 
to prove fraud. United States ex rel. Boraca v. Schlotfeldt, 109 F. 
(2d) 106 (C. C. A. 7th, 1940); Rein v. United States, 69 F. (2d) 
206 (C. C. A. 3d, 1934); Roberto v. United States, 60 F. (2d) 774 
(C. C. A. 7th, 1932); Holmgren v. United States, 156 Fed. 439 
(C. C. A. 9th, 1907); United States v. Bruno, 25 F. Supp. 793 
(N. J. 1938); United States v. Bressi, 208 Fed. 369 (W. D. 
Wash. 1913); United States v. Edwards, 43 Fed. 67 (S. D. Ala. 
1890). Thus, in obtaining cancellation of a certificate of naturalization 
for fraud, the element of fraud is essential, but to obtain a conviction 
for “falsely swearing under oath,” though fraud may be present, it 
is not an essential ingredient. 

In Marzani v. United States, supra, the Act was found not appli- 
cable to the making of false statements in the course of an inquiry 
into one’s qualification for federal employment. But, Judge Hand, 
in the Gottfried case, supra, held that fraud is inherent in making 
false statements under oath. See, United States v. Agnew, 6 F.R. D. 
566 (D. C. 1947). Yet, from the same jurisdiction which decided 
the Gottfried case, supra, the Act was held not applicable to the 
identical offense for which Bridges was indicted, in that the statu- 
tory definition does not make “fraud” an ingredient of the crime, 
United States v. Obermeier, 186 F. (2d) 243 (C. A. 2d, 1950), dis- 
tinguishing the Gottfried case, supra, on the ground that the offense 
was so defined, there, as to make “fraud” an ingredient. 

The courts have been consistent in the employment of the “essen- 
tial ingredient” test as a means of discovering whether or not the 
offense charged comes within the term “defrauding the United 
States.” The count, in the principal case, charging the offense of a 
“conspiracy to defraud the United States” clearly satisfies the “es- 
sential ingredient” test and the court did not err in applying the Act 
to toll the period of limitation. It is submitted, that the court erred 
in applying the Act to the offense of false swearing under oath, and 
that the correct view is that taken by Judge Frank, in the Obermeier 
case, supra, namely, that “fraud” is not an essential ingredient of the 
offense of falsely swearing under oath. 

Thus, though all counts withstand the pecuniary or financial loss 
argument, which the courts have rejected as untenable, “fraud” is 
not an essential ingredient of the offense of falsely swearing under 
oath and it is to this count, alone, that the Wartime Suspension of 
Limitations Act is not applicable. B. E.R. 


FEDERAL CoURTS—J URISDICTION—LANHAM TRADE-MaArRK ActT.— 
Plaintiff, a California corporation, brought an action against a Cali- 
fornia defendant in a federal district court for damages arising out 
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of alleged acts of unfair competition and for the issuance of an in- 
junction against the commission of future similar acts. The district 
court dismissed the complaint for lack of jurisdiction and plaintiff 
appealed. Held, that the action be remanded for a new trial on the 
question of jurisdiction, it appearing that the California corporation’s 
unregistered trade name, “Stauffer System,” used in inter-state com- 
merce, can be protected in a federal district court unfair competition 
suit against acts of a California infringer affecting the plaintiff’s in- 
terstate business, since § 44 of the Lanham Trade-Mark Act of 1946, 
60 Stat. 427 (1946), 15 U. S. C., §§ 1051-1127, 1126 (1946), gives 
federal district courts non-diversity jurisdiction of such suits and 
§ 1338 (b) of the new Judicial Code, 62 Stat. 931 (1948), 28 
U. S. C., Supp. ITI, § 1338 (b) (1948), does not detract from such 
jurisdiction. Stauffer v. Exley, 184 F. (2d) 962 (C. A. 9th, 1950). 

A suit for unfair competition is based upon an unregistered trade- 
mark or a secondary meaning trade name, a common law tort. The 
federal district courts have never had original jurisdiction of unfair 
competition suits where there has not been diversity of citizenship 
and a claim of $3,000 or more, Magic Foam Sales Corp. v. Mystic 
Foam Corp., 167 F. (2d) 88 (C. A. 6th, 1948); or where the suit 
did not arise out of the same acts which constituted a substantial 
and related federal claim under the copyright, patent or trade-mark 
laws joined to such actions, 28 U. S. C. Supp. ITI, § 1338 (b) (1948), 
Hurn v. Oursler, 289 U. S. 238, 53 Sup. Ct. 586, 77 L. ed. 1148 
(1933). The district court in the instant case reached the conclusion 
that the Lanham Trade-Mark Act of 1946 did not enlarge the court’s 
original jurisdiction. 

The court of appeals proceeded to construe the Act as follows: 
Section 44 (b) provides that nationals of foreign countries with 
which the United States has a convention or treaty relating to trade- 
marks, trade names, or unfair competition shall be entitled to the 
benefits of the Act insofar as essential to give effect to such conven- 
tions and treaties. Subsection (i) of the same section provides: 
“Citizens or residents of the United States shall have the same bene- 
fits as are granted by this section to persons described in subsection 
(b).” Subsection (h) provides that the persons described in sub- 
section (b) “shall be entitled to effective protection against unfair 
competition, and the remedies provided herein for infringement of 
marks shall be available so far as they may be appropriate in repress- 
ing acts of unfair competition.” Subsection (g) provides: “Trade 
names or commercial names of persons described in subsection (b) 
of this section shall be protected without the obligation of filing or 
registration. ...” Therefore, the court argues, under these provi- 
sions any citizen or resident may invoke in the United States dis- 
trict court, for acts of unfair competition, whatever appropriate reme- 
dies would be available under the Act if infringement of a registered 
mark were charged. See Lane Bryant, Inc. v. Glassman, 95 F. Supp. 
320, 323 (E. D. Mo. 1951); cf., R. P. Hazard Co. v. Emerson’s 
Shoes, Inc., 89 F. Supp. 211 (Mass. 1950). Contra, Kaplan v. Helen- 
hart Novelty Corp., 182 F. (2d) 311 (C. A. 2d, 1950); Ross Prod- 
ucts, Inc. v. Newman, 94 F. Supp. 566 (S. D. N. Y. 1950). Fur- 
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thermore, the court continues, the defendant’s contention that Con- 
gress, in enacting the revision of Title 28, partially withdrew the 
jurisdiction over the repression of unfair competition which had been 
granted to the district courts by the Lanham Act, citing section 
1338 (b), supra, misconceived the purpose of this section. The pur- 
pose was to extend federal jurisdiction to the furthest possible ex- 
tent by means of the rule that where jurisdiction is established on a 
federal ground, the court may dispose of the entire case before it, 
including non-federal claims; that reliance on this section is unnec- 
essary where there is an independent ground of federal jurisdiction 
over an action for unfair competition. 

The ground of jurisdiction over the unfair competition alleged 
in the instant case was the exercise by Congress of its power to re- 
press unfair competition which affects interstate commerce, through 
the enactment of the Lanham Act and the granting of jurisdiction 
over actions arising under that Act in section 1337 (giving district 
courts jurisdiction over actions arising under any Act of Congress 
regulating commerce) and section 1338(a) (giving the district 
courts jurisdiction over actions arising under any Act of Congress 
relating to trade-marks) of Title 28. Cf. Cutting Room Appliances 
Corp. v. Empire Cutting Machine Co., 186 F. (2d) 997 (C. A. 2d, 
1951). Contra, Ross Products, Inc., supra. 

The court’s language leaves no doubt that it has adopted the theory 
of Edward S. Rogers, the Act’s principal draftsman, which theory 
he expounded in his writings before the passage of the Act and is 
reflected in the hearings held on the numerous bills in both houses 
of Congress between the period of 1938, when the first of a series of 
bills to amend and codify the trade-mark laws was introduced, to the 
passage of House Resolution 1654 on July 5, 1946, which became 
the Lanham Trade-Mark Act of 1946. Briefly, Mr. Rogers main- 
tained that the Industrial Property Treaties of which the United 
States is a signatory have given us a Federal Code of Unfair Compe- 
tition which assures to foreigners effective protection against speci- 
fied acts and unfair competition in general. This is a nation-wide 
right accorded to foreigners under the treaty-making power which, 
under the Constitution, is given to the national government. These 
treaties guarantee the same protection to American nationals in for- 
eign countries, and as American nationals ought not to have less 
rights at home than they have abroad, or at home, less than foreign- 
ers, they give substantive rules applicable throughout the United 
States, especially since these conventions are self-executing, Bacardi 
Corp. v. Domenech, 311 U. S. 150, 61 Sup. Ct. 219, 85 L. ed. 98 
(1940) ; there can be no valid distinction between protection which 
the convention guarantees to trade-marks and the similar guarantee 
of effective protection against unfair competition. This Code then 
is the supreme law of the land, either under the self-executing treaties, 
or now, by statutory adoption. Rogers, New Concepts of Unfair 
Competition Under the Lanham Act (1948) 38 T. M. Rep. 259; 
Rogers, Unfair Competition (1945) 35 T. M. Rep. 126. But was 
this the legislative intent? 

In Senate Report 1333, 79th Congress, 1946, which accompanied 
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House Resolution 1654, 79th Congress, 1946 (which became the 
Lanham Act), the main purposes listed are the protection of trade- 
marks, and the carrying out by statute our international commitments 
as a signatory to treaties and conventions dealing with trade-marks, 
commercial names, and the repression of unfair competition. “It 
would seem as if national legislation along national lines securing 
to the owners of trade-marks in interstate commerce definite rights 
should be enacted... .” (p. 5); that national legislation is needed 
to give uniform protection to trade-marks of nationals of countries 
signatory to the conventions, “and to protect them against the wrongs 
for which protection has been guaranteed by the conventions” (p. 5). 

In all the hearings, except one, this problem was either alluded to 
in a cursory fashion, such as that it was a treaty matter, Hearings 
before Committee on Patents on H. R. 102, H. R. 5461 and S. 895, 
77th Cong., Ist Sess. (1941), p. 190; or ignored completely. But 
in the Hearings before the Committee on Patents on H. R. 4744, 
76th Cong., Ist Sess. (1939), pp. 164-169, it was brought out that 
many felt that section 44 (h) (use of infringement remedies to re- 
press acts of unfair competition) was too broad and out of place in 
a trade-mark statute; whereas Mr. Rogers felt it should remain to 
fulfill our treaty obligations since the treaties and conventions covered 
types of unfair competition that had nothing to do with trade-marks. 
Looking to section 45 of the Act, Congress specifically stated that 
it intended to make “actionable the deceptive and misleading use of 
marks in . . . commerce; . . . to protect persons engaged in . 
commerce against unfair competition; . . . and to provide rights and 
remedies . . . respecting trade-marks, trade names, and unfair com- 
petition... .” 

From all this congressional “intent” do we now have a national 
law of unfair competition along the lines propounded by Mr. Rogers, 
supra, and as detailed in Robert, The New Trade-Mark Manual 
(1947), and by Diggins, Federal and State Regulation of Trade- 
Marks (1949) 14 Law anp Contemp. Pross. 200. They maintain 
that the only test of jurisdiction of the federal courts is whether an 
action involves “commerce which may lawfully be regulated by Con- 
gress” (section 45), since otherwise the action would not be one 
“arising under” the Lanham Act within the meaning of section 39. 
“What Congress can do directly, it can do indirectly,”:so we must 
look to the conventions and treaties to get a definition of unfair com- 
petition since Congress adopted them as part of our substantive law. 
On the other hand, it has been held that the only actions “arising 
under” the Act are those which are specifically given against enu- 
merated unlawful acts, Ross Products, Inc., supra; for instance, sec- 
tion 43 which gives an action to one injured by another’s use of false 
designations of origin and false descriptions in commerce, which 
seemingly overrules American Washboard Co. v. Saginaw Mfg. Co., 
103 Fed. 281 (C. C. A. 6th, 1900) ; cf., Callmann, False Advertising 
as a Competitive Tort (1948) 48 CoL. L. R. 876. The dissenters 
to Rogers’ theory maintain that it does no violence to the language 
of the Act to find that Congress, by making available to unfair com- 
petition claims remedies fashioned for infringement of registered 
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trade-marks, did not thereby intend to transmute such claims into 
“actions arising” under the Act; that if Congress intended to work 
so radical a change in the law, it undoubtedly would have embodied 
that purpose in clear and unmistakable language. Cf., Samson Crane 
Co. v. Union National Sales, Inc., 87 F. Supp. 218 (Mass. 1949), 
aff'd., 180 F. (2d) 896 (C. A. Ist, 1950). 

Under either view, the court’s holding is correct when restricted to 
the facts: either (1) the infringement of an unregistered trade name 
in interstate commerce is a species of the genus unfair competition, 
said genus made unlawful by section 44 and 45 of the Act under 
the power given Congress to regulate interstate and foreign com- 
merce in Article I, $8, of the United States Constitution, United 
States v. Wrightwood Dairy Co., 315 U. S. 110, 62 Sup. Ct. 523, 86 
L. ed. 726 (1942); or (2) Congress had the power under the same 
provision to control the use of trade names in interstate commerce 
and did so in section 44 (g) of the Act. But whether the court is 
correct when it says acts of unfair competition are now a basis for a 
suit in a federal court, must be left to speculation. It is submitted 
that by its terms, the Lanham Act covers the whole field of unfair 
competition; section 44 (h) specifically provides for effective pro- 
tection against unfair competition; the treaties and conventions enu- 
merate practically all known species; there was a desire for “national 
legislation along national lines” to protect trade-marks and the rights 
of signatories to these treaties and conventions; the legislative his- 
tory shows that the Committee was cognizant of the problem and 
seemed to accept the draftsman’s view, that acts of repression of 
competition should be made unlawful and remedies given to those 


injured; uniformity was sought for all those subject to the terms 
of the Act. Cf., Ladas, The Lanham Act and International Trade 
(1949) 14 Law anp Contemp. Props, 269. S. Z. G. 


PATENTS—NEw Use For OLp ComposiTion—SpeEciFic StTRuc- 
TURE.—Appellants claimed a cast piano plate composed of a heat 
treated and aged aluminum alloy containing silicon, copper and mag- 
nesium. The Board of Appeals of the United States Patent Office 
found the alloy to be old, and, since similar alloys had been age 
hardened, concluded that there was no invention in the age hardened 
alloy which appellants used for making their piano plates. The 
board, however, held that a piano plate made of this alloy was patent- 
able. Ex Parte Moore, 87 U.S. P. Q. 378 (Pat. Off. Bd. App. 1950). 

Piano plates made of cast iron were old, but the examiner did not 
contend that it was obvious or within engineering skill to use the 
claimed alloy as a piano plate; instead he based his holding upon 
the proposition of law that a new use of an old composition was 
not patentable, relying upon Jn re Waite, 34 C. C. P. A. (Patents) 
727, 158 F. (2d) 291, 72 U. S. P. Q. 123 (1946). 

The board held that the above case and similar decisions such as 
In re Thomas, 37 C. C. P. A. (Patents) 754, 178 F. (2d) 412, 84 
U. S. P. Q. 132 (1949), In re Benner, 36 C. C. P. A. (Patents) 
1081, 174 F. (2d) 938, 82 U. S. P. Q. 49 (1949), and In re Thuau, 
30 CC. P. A. (Patents) 979, 135 F. (2d) 344, 57 U. S. P. Q. 324 

9 
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(1943), were not applicable since in those cases the new use did not 
evolve a new article or composition and therefore only claimed an 
old article or composition designated by a new name indicative of 
its intended new use. The board stated at page 380: “In the present 
case, a new article is evolved by the new use, because, while we agree 
with the examiner that the alloy of which the claimed piano plate is 
made is suggested in the prior art and may, therefore, be considered 
to be old, there is a vast difference between a mere alloy and a piano 
plate which is a specific mechanical element of peculiar utility, different 
from plates of more general utility and structure, and easily differ- 
entiated therefrom by those conversant with the art.” 

The board in reaching its decision specifically found that the se- 
lection of a suitable aluminum alloy to replace cast iron as a piano 
plate was not within the skill of the art, stating at page 380: “It is 
clear from the facts adduced in these affidavits that it was far from 
a simple matter to single out, from the greater number of aluminum 
alloys of the prior art, the particular range of alloys which appellants 
have found to be suitable for their purpose and that it involved more 
than ordinary engineering skill to do so.” 

The doctrine that a new use of an old composition is not patent- 
able is almost as old as the patent law itself, being the basis for the 
decision of invalidity in Morton v. New York Eye Infirmary, 17 Fed. 
Cas. 879, No. 9865 (S. D. N. Y. 1862). In the Morton case the 
environment of the new use was substantially the same since di-ethyl 
ether fumes had previously been known to stupefy and render un- 
conscious persons and animals who breathed them. In the instant 
case, the use of the claimed aluminum alloy as a piano plate was not 
analogous to any previous use of this material. 

It has been argued that the case of Jn re Thuau, supra, was the 
first case in which a non-analogous new use was held unpatentable. 
Ryan, Patentability of a New Use for an Old Composition of Matter 
(1947) 15 Gro. Wasnu. L. Rev. 284, 298. However, the Court of 
Customs and Patent Appeals maintains that the Thuau decision did 
not establish any new doctrine or principle of law. In re Waite, 
supra, 

The Court of Customs and Patent Appeals in the Thuau case af- 
firmed the rejection of a claim to “[a] new therapeutic product for 
the treatment of diseased tissue, comprising the condensation product 
obtained by condensing substantially pure metacresolsulfonic acid 
with an aldehyde” (an old composition of matter). The court stated 
at page 983: “. ..a new use for an old substance quite unchanged 
is ... not the invention or discovery of any new and useful art, ma- 
chine, manufacture, or composition of matter, or any new, useful im- 
provement thereof as required by Section 4886 of Revised Statutes 
(U. S. C. Title 35, Sec. 31)” (italics added by C. C. P. A.). 

The holding in the Thuau case was broadly that a new use of an 
old composition was not patentable, the inventive quality of the new 
use being immaterial. The court stated at page 982 that “...a 
patentee is entitled to every use of which his invention is susceptible, 
whether such use be known or unknown to him. Likewise, with re- 
gard to an unpatentable article or substance long in use, any mem- 
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ber of the public has the right to every use of which the article or 
substance is susceptible so long as it is unchanged in any way, re- 
gardless of whether or not such uses were known prior to his own 
use.” 

This quotation is sometimes construed to mean that a patentee 
should not be susceptible to a suit for infringement brought by a 
second patentee who has been granted a monopoly on a use of the 
patented invention, and that the public should not be susceptible to 
a suit for infringement if the article used is not patentable, or if the 
original patent has expired. However, this view differs from the 
accepted practice in the granting of generic and species patents to 
different inventors. Without permission of the species patentee, the 
generic patentee cannot practice his generic patent in accordance with 
the claims of the species patent, and vice versa. Further, this view 
is in direct conflict with the generally accepted view of a patent grant 
to the effect that a patentee is not positively granted a right to use, 
but only a right to exclude others. United Shoe Machinery Corp. v. 
United States, 258 U. S. 451, 42 Sup. Ct. 363, 66 L. ed. 708 (1922) ; 
Bloomer v. McQuewan, 14 How. 539, 14 L. ed. 532 (U. S. 1852). 

The instant case in holding that an old article made of a different 
old material could be patentable does not provide new law, Smith v. 
Goodyear Denture Vulcanite Co., 93 U. S. 486, 23 L. ed. 952 (1877) ; 
Ludlum Steel Co. v. Terry, 37 F. (2d) 153 (N. D. N. Y. 1928) ; 
Ajax Metal Co. v. Brady Brass Co., 155 Fed. 409 (N. J. 1907), but 
instead reaffirmed old and well settled law that had been placed in 
a doubtful position by the aforementioned broad language employed 
in the Thuau decision. This clarification of the law by the instant 
case is independent of whether the Thuau decision enunciated a new 
principle of law or not. 

In the case of In re Migrdichian, 33 C. C. P. A. (Patents) 1224, 
156 F. (2d) 250, 70 U. S. P. Q. 403 (1946), appellant claimed a 
seed disinfectant composition comprising a group of organic mercury 
compounds. Also claimed was a method of protecting organic ma- 
terials subject to attack by plant pests and microorganisms which com- 
prised treating with the composition. The court held at page 1229 
that “owing to the fact that appellant’s product does not differ pa- 
tentably from those disclosed by the prior art, and as the prior art 
teaches that products of the general type as that defined by the ap- 
pealed claims are useful in ‘protecting organic materials [such as 
seeds] subject to attack by plant pests and microorganisms,’ the 
claims on appeal, which define no particular method of treatment, 
are clearly not patentable over the references of record.” Associate 
Judge Bland specially concurred in order to emphasize that the state- 
ment in In re Thuau, supra, to the effect that a patentee of a product 
is entitled to all of its uses and that the public is entitled to all un- 
known uses of a non-patented product, is repugnant to settled law 
and should be modified. He cited Ex Parte Bosland, 44 U.S. P. Q. 
695 (Pat. Off. Bd. App. 1939), Ex Parte Kurtz, 15 U.S. P. Q. 149 
(Pat. Off. Bd. App. 1931), and Ex Parte Chamberlain, 2 U.S. P. Q. 
145 (Pat. Off. Bd. App. 1929) to show that the new use may be 
protected by a patent to a process of using the old composition where 
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(1943), were not applicable since in those cases the new use did not 
evolve a new article or composition and therefore only claimed an 
old article or composition designated by a new name indicative of 
its intended new use. The board stated at page 380: “In the present 
case, a new article is evolved by the new use, because, while we agree 
with the examiner that the alloy of which the claimed piano plate is 
made is suggested in the prior art and may, therefore, be considered 
to be old, there is a vast difference between a mere alloy and a piano 
plate which is a specific mechanical element of peculiar utility, different 
from plates of more general utility and structure, and easily differ- 
entiated therefrom by those conversant with the art.” 

The board in reaching its decision specifically found that the se- 
lection of a suitable aluminum alloy to replace cast iron as a piano 
plate was not within the skill of the art, stating at page 380: “It is 
clear from the facts adduced in these affidavits that it was far from 
a simple matter to single out, from the greater number of aluminum 
alloys of the prior art, the particular range of alloys which appellants 
have found to be suitable for their purpose and that it involved more 
than ordinary engineering skill to do so.” 

The doctrine that a new use of an old composition is not patent- 
able is almost as old as the patent law itself, being the basis for the 
decision of invalidity in Morton v. New York Eye Infirmary, 17 Fed. 
Cas. 879, No. 9865 (S. D. N. Y. 1862). In the Morton case the 
environment of the new use was substantially the same since di-ethyl 
ether fumes had previously been known to stupefy and render un- 
conscious persons and animals who breathed them. In the instant 
case, the use of the claimed aluminum alloy as a piano plate was not 
analogous to any previous use of this material. 

It has been argued that the case of Jn re Thuau, supra, was the 
first case in which a non-analogous new use was held unpatentable. 
Ryan, Patentability of a New Use for an Old Composition of Matter 
(1947) 15 Geo. Wasu. L. Rev. 284, 298. However, the Court of 
Customs and Patent Appeals maintains that the Thuau decision did 
not establish any new doctrine or principle of law. In re Waite, 
supra, 

The Court of Customs and Patent Appeals in the Thuau case af- 
firmed the rejection of a claim to “[a] new therapeutic product for 
the treatment of diseased tissue, comprising the condensation product 
obtained by condensing substantially pure metacresolsulfonic acid 
with an aldehyde” (an old composition of matter). The court stated 
at page 983: “. ..a new use for an old substance quite unchanged 
is ... not the invention or discovery of any new and useful art, ma- 
chine, manufacture, or composition of matter, or any new, useful im- 
provement thereof as required by Section 4886 of Revised Statutes 
(U. S. C. Title 35, Sec. 31)” (italics added by C. C. P. A.). 

The holding in the Thuau case was broadly that a new use of an 
old composition was not patentable, the inventive quality of the new 
use being immaterial. The court stated at page 982 that “...a 
patentee is entitled to every use of which his invention is susceptible, 
whether such use be known or unknown to him. Likewise, with re- 
gard to an unpatentable article or substance long in use, any mem- 
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ber of the public has the right to every use of which the article or 
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should not be susceptible to a suit for infringement brought by a 
second patentee who has been granted a monopoly on a use of the 
patented invention, and that the public should not be susceptible to 
a suit for infringement if the article used is not patentable, or if the 
original patent has expired. However, this view differs from the 
accepted practice in the granting of generic and species patents to 
different inventors. Without permission of the species patentee, the 
generic patentee cannot practice his generic patent in accordance with 
the claims of the species patent, and vice versa. Further, this view 
is in direct conflict with the generally accepted view of a patent grant 
to the effect that a patentee is not positively granted a right to use, 
but only a right to exclude others. United Shoe Machinery Corp. v. 
United States, 258 U. S. 451, 42 Sup. Ct. 363, 66 L. ed. 708 (1922) ; 
Bloomer v. McQuewan, 14 How. 539, 14 L. ed. 532 (U. S. 1852). 
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instead reaffirmed old and well settled law that had been placed in 
a doubtful position by the aforementioned broad language employed 
in the Thuau decision. This clarification of the law by the instant 
case is independent of whether the Thuau decision enunciated a new 
principle of law or not. 

In the case of Jn re Migrdichian, 33 C. C. P. A. (Patents) 1224, 
156 F. (2d) 250, 70 U. S. P. Q. 403 (1946), appellant claimed a 
seed disinfectant composition comprising a group of organic mercury 
compounds. Also claimed was a method of protecting organic ma- 
terials subject to attack by plant pests and microorganisms which com- 
prised treating with the composition. The court held at page 1229 
that “owing to the fact that appellant’s product does not differ pa- 
tentably from those disclosed by the prior art, and as the prior art 
teaches that products of the general type as that defined by the ap- 
pealed claims are useful in ‘protecting organic materials [such as 
seeds] subject to attack by plant pests and microorganisms,’ the 
claims on appeal, which define no particular method of treatment, 
are clearly not patentable over the references of record.” Associate 
Judge Bland specially concurred in order to emphasize that the state- 
ment in In re Thuau, supra, to the effect that a patentee of a product 
is entitled to all of its uses and that the public is entitled to all un- 
known uses of a non-patented product, is repugnant to settled, law 
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invention is involved in the new use. He concurred in the rejection 
of the Migrdichian process because he agreed that the appellant, in 
his claims, defined an obvious use of an old compound, or one so 
closely related to the old one that its use as a disinfectant would be 
obvious. 

In the case of In re Haller, 34 C. C. P. A. (Patents) 1003, 161 
F. (2d) 280, 73 U. S. P. Q. 403 (1947), appellant claimed a pack- 
aged product of a particular cyclopropyl alkyl ether (an old com- 
pound) labeled to show its use as an insecticide. The examiner and 
the board held the claims unpatentable on the ground that, since the 
compound was old, it could not be patented merely by a statement 
as to its use, citing Jn re Thuau, supra. Appellant argued that a pack- 
aged product of this old composition labeled for use as an insecticide 
was a new article, citing Ajax Metal Co. v. Brady Brass Co., supra, 
and Ludlum Steel Co. v. Terry, supra. The court held that since the 
compound required some sort of packaging and labeling, no inven- 
tion was involved in those features; and, since the printed matter 
on the label could be given no patentable weight, no particular article 
was formed. Appellant further argued that the Patent Office Board 
of Appeals had allowed claims to the method of destroying insects 
by applying the old compound but that such claim was not adequate 
to protect him from suppliers, and of course it would be impractical 
to sue the ultimate users. The court maintained, however, that the 
allowance of claims must be based upon statutory provisions and not 
upon the desired protection. 

The case of In re Haller, supra, considered in connection with the 
specially concurring opinion by Judge Bland in the case of In re 
Mirgdichian, supra, indicates that a claim to the process of employ- 
ing the old composition may be obtained, the crucial factor being 
whether the new use is analogous to the previous uses to which the 
composition or similar materials have been put. To this same effect 
see Ex Parte Wagner, 642 O. G. 1009, 88 U. S. P. Q. 217 (Pat. Off. 
Bd. App. 1950), which in addition holds that invention need not also 
reside in the manipulative steps involved. See also Ex Parte Kittle- 
son, 643 O. G. 5, 88 U. S. P. Q. 295 (Pat. Off. Bd. App. 1950). 

The case which is closest to the instant case both on its facts and 
in the arguments presented and which most clearly indicates the void 
in the law which it fills is that of Jn re Benner, supra. In that case 
appellants replaced conventional porcelain with cast crystallized 
alumina embedded into a glassy matrix as a lining in a ball mill, 
thereby increasing the life of the lining many times. The court rec- 
ognized that appellants’ lining element constituted a valuable con- 
tribution to the ball mill art and noted that claims to a ball mill lined 
with appellants’ lining element had been allowed. The claims were 
to a ball mill lining element, said element being composed of the 
old crystallized alumina embedded into a glassy matrix. Appellants 
argued that they were not claiming a new use for an old composition 
but a new article of manufacture, namely, a ball mill lining element, 
which they claimed meant a cast block of such size and shape as to 
be adapted for lining ball mills. The court at page 1087 quoted the 
board’s statement that “.. . the patents of record show that it is old 
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to cast compositions of the type defined in these claims in the form 
of blocks which are used for lining glass furnaces. We are unable 
to find any limitations in the claims which clearly differentiate the 
ball mill lining elements [sic] defined therein, which is in the form 
of a cast block, from the cast block of the prior art.” 

The sole distinction between the instant case and the Benner case 
is that the article specified in the Benner case connoted no structure 
other than that which the composition was already known to possess, 
while in the instant case the article recited connoted a specific struc- 
ture different from any structure of general utility in which form the 
alloy was known. 

It is therefore apparent that the following considerations are im- 
portant in obtaining patent protection on the development of a new 
use for an old composition of matter: If the composition claimed 
is old, quite unchanged, a claim to the composition with a title in- 
dicative of its new intended use cannot be obtained because it does 
not fall within a statutory class of invention and therefore comes 
directly within the rule of In re Thuau, supra. If a small change 
in the old composition has been made, that change must involve in- 
vention although it is probable that the courts will be lenient in find- 
ing invention in such change. 15 Geo. Wasu. L. Rev. 284, supra. 
Process protection may be obtained if invention is involved in the 
new use and this would be governed by analogy to previous uses. 
Should process protection be deemed inadequate there is a possibility 
of obtaining article protection. Should the new use result in a com- 
bination of elements the combination may be claimed. Should the 
new use evolve a new article of manufacture it may be claimed as 
the article composed of the old composition, as was done in the in- 
stant case. However, in order for this last attempt to be successful 
the title of the article must connote a specific mechanical element 
which is known to be recognizably different from the form in which 
the old composition is known since otherwise the analysis in the 
case of In re Benner, supra, would be pertinent and the rule of In re 
Thuau, supra, would be applicable. 

It is of interest to note that the current proposed codification of 
the patent laws provides patent protection for a new use of a known 
material. H. R. 9133, § 101, 81st Cong. (1950) and H. R. 3760, 
§ 100, 82d Cong. (Apr. 18, 1951). This protection is to be obtained 
by claiming the new use as a process or method. The result reached 
by this proposed legislation is submitted to be in conformity with the 
conclusions expressed herein as to the state of the law under the pres- 
ent statute and provides a clarification of a subject which has suffered 
from confusion in recent years. A. G. G. 


PATENTS—STANDARD OF INVENTION—COMBINATION OF ELE- 
MENTS.—Respondent’s assignor and another filed suit for infringe- 
ment of Turnham patent No. 2,242,408. Before trial, petitioner 
stipulated claims 4, 5 and 6 infringed if valid. Two courts below 
concurred in holding these claims valid. Held, claims 4, 5 and 6 
invalid as failing to define an inventive combination. The Great At- 
lantic & Pacific Tea Co. v. Supermarket Equipment Corp., 340 U. S. 
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147, 71 Sup. Ct. 127, 87 U. S. P. Q. 303 (1950), rehearing den., 
340 U. S. 918, 71 Sup. Ct. 803 (1950). In a spirited concurring 
opinion, Justices Douglas and Black contended that to justify a patent 
an invention must make a distinctive contribution to scientific knowl- 
edge, and that accordingly mere “gadgets” are not patentable. 

The patent relates to a device for use in self-service grocery stores, 
comprising a cashier’s counter equipped with a bottomless U-shaped 
frame slidable over the counter to and from the cashier’s stand, with 
its open side disposed toward the cashier. Upon reaching the check- 
out station, customers may place their purchases within the frame, 
on a portion of the counter remote from the cashier, who will then 
draw the frame toward himself, moving the purchases as a group 
to a point where he may more conveniently record and handle them. 
Reverse movement of the frame will cause it to unload itself and 
return to the remote portion of the counter to repeat the operation. 

The Court construed the claims as claiming in effect a combina- 
tion of three elements: a counter, a slidable frame, and guide rails 
for guiding the frame on the counter. The Court also construed 
Finding of Fact No. 15 (78 F. Supp. 388) as meaning that the frame 
and guide rails as elements of the combination were old. Moreover, 
the Court argued that invention could not reside in the remaining 
element of the combination, the counter, since time out of mind 
counters have been of whatever length suited the merchant’s needs. 
Thus the Court proceeded to examine the coaction of these purport- 
edly unpatentable elements, to determine if together they comprised 
a patentable combination. As a test of patentable combination the 
Court reiterated the well-known rule of Lincoln Engineering Co. v. 
Stewart-Warner Corp., 303 U. S. 545, 549, 58 Sup. Ct. 662, 82 L. 
ed. 1008 (1938), to the effect that if no element of a combination 
of old elements performs in combination any function which it did 
not perform alone, the combination is not inventive. And since the 
Court recognized no such new or different function, they concluded 
that the claims were unpatentable. 

No fault can be found with the Court’s approach, assuming the 
facts to be as the Court implied. Indeed, the test of a patentable com- 
bination of old elements may be stated with almost arithmetical pre- 
cision: that the whole must be greater than the sum of the parts. 
Thus the Court set no new or higher standard of invention. Nor 
can it be said that they applied the old standards more strictly than 
heretofore, since there is no absolute measure of the inventiveness 
of a combination, whereby its worth may be assessed relative to other 
combinations. Instead, each combination must be measured inde- 
pendently against the established standards of invention. The answer 
to the question of patentability thus obtained will then apply only 
to the combination in question, and can in no way serve as an indi- 
cation of the patentability of any other combination. Already, how- 
ever, the instant case has been misconstrued as impliedly raising the 
standards of invention. Vapor Blast Manufacturing Co. v. Pangborn 
Corp., 88 U. S. P. Q. 35, 39 (C. A. 4th, 1950). 

The concurring opinion of Justices Douglas and Black aroused a 
storm of public controversy. This was due in part to the fact that 
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press reports of the case generally gave the impression that the con- 
curring opinion was the opinion of the Court as a whole, and in part 
to the strong language of the opinion itself. Of course it must be 
remembered that a concurring opinion, like a dissent, should be of 
no substantial legal effect other than to help predict the probable 
future position of the concurring justices in similar cases. More- 
over, almost exactly the same position had previously been taken by 
these justices in the dissent in Exhibit Supply Co. v. Ace Patents 
Corp., 315 U. S. 126, 137, 138, 62 Sup. Ct. 513, 86 L. ed. 736 (1942). 
However, the popular reaction to their opinion in the instant case 
justifies at least a cursory examination of its main points. 

The concurring justices first argued that “[e]very patent is the 
grant of a privilege of exacting tolls from the public,” and that they 
should therefore not be granted freely. This proposition seems highly 
doubtful, since a patent, if properly granted, subtracts nothing from 
the rights which the public previously enjoyed. Indeed, the very re- 
verse of the proposition seems true, since not only does a patent sub- 
tract nothing from the rights of the public, but it in fact adds to those 
rights the right of the free enjoyment of the invention after the ex- 
piration of the patent. 

Thus it seemed to the concurring justices that the words of Article 
I, Section 8, of the Constitution, “To promote the Progress of Sci- 
ence and useful Arts,” should be strictly construed. This they did by 
declaring that an invention to justify a patent has “to serve the ends 
of science—to push back the frontiers of chemistry, physics, and the 
like; to make a distinctive contribution to scientific knowledge.” 
Obviously, this statement bears little resemblance to the constitu- 
tional provision which it purports to clarify. For one thing, the 
phrase “and useful Arts” has been ignored; and for another thing, 
the term “Science” has been used in a sense that the framers could 
hardly have intended. Only recently has the term “Science” tended 
to call to mind the physical rather than the social sciences. More- 
over, the constitutional term “Science” probably referred only to 
matters presently covered by the copyright laws, as discussed by Lutz, 
Patents and Science (1949) 18 Geo. Wasu. L. Rev. 50. 

The concurring opinion also attempted to import into the ma- 
jority opinion the implication that the question of validity of a patent 
is a question of law, relying on the 1884 case of Mahn v. Harwood, 
112 U. S. 354, 358, 5 Sup. Ct. 174, 28 L. ed. 665 (1884), and de- 
claring that the rule to the contrary in Graver Tank & Manufactur- 
ing Co. v. Linde Air Products Co., 336 U. S. 271, 275, 69 Sup. Ct. 
535, 93 L. ed. 672 (1949) “never had a place in patent law” and 
“is now in substance rejected.” Both of these quoted statements 
seem extremely doubtful. As regards the first, that the rule of the 
Graver case, supra, never had a place in patent law, it should be noted 
that every case in point since the Mahn case, supra, has held contra, 
as in Thomson Spot Welder Co. v. Ford Motor Co., 265 U. S. 445, 
446, 44 Sup. Ct. 533, 68 L. ed. 1098 (1924), in which the Court 
said “The question of whether an improvement requires mere me- 
chanical skill or the exercise of the faculty of invention, is one of 
fact... .” Williams Manufacturing Co. v. United Shoe Machinery 
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Corp., 316 U. S. 364, 367, 62 Sup. Ct. 1179, 86 L. ed. 1537 (1942) ; 
Keyes v. Grant, 118 U. S. 25, 37, 6 Sup. Ct. 974, 30 L. ed. 54 (1886). 
And as regards the second statement, that the rule of the Graver 
case, supra, is now rejected, reference to the majority opinion shows 
otherwise, for that opinion states “We set aside no finding of fact 
as to invention, for none has been made. .. .” 

The Patent Office drew sharp criticism from the concurring jus- 
tices as attempting to expand its jurisdiction by placing “a host of 
gadgets under the armor of patents.” This is a puzzling statement, 
since of course the Patent Office in no sense enforces the patents it 
issues. Indeed, the reverse of the argument again seems true, since 
by the free grant of patents the Patent Office would reduce itself 
to the status of a mere registration agency, thus in effect abdicating 
its statutory jurisdiction. The Patent Office was further criticized 
by the statement that the patent in suit is but one of a “list of in- 
credible patents which the Patent Office has spawned,” citing a num- 
ber of cases decided in the nineteenth century. This seems also un- 
fair, since the standard of invention set by the Court itself was very 
much lower at that time than at present. 

But perhaps the outstanding feature of the concurring opinion is 
the inarticulate premise that the Court has been called on to deal with 
an unclean thing. The language of the concurring opinion is vaguely 
but unmistakably opprobrious, not only as regards the patent in suit, 
but also as regards the patent system as a whole. It is as though 
the concurring justices sought to promote a principle of legal phi- 
losophy broader than required or justified by the case at bar. Al- 
though they may consider the result they have reached to be a de- 
sirable end, nevertheless, their means of achieving that end seem 
to be based on questionable legal reasoning. Fortunately, only a 
minority of the Court concurs in that attitude. 

In conclusion, then, it is thought that the opinion of the Court 
as a whole sets no new standard of invention, and serves to predict 
no new trend in the application of the existing standards of inven- 
tion. R. J. P. 


ConstITUTIONAL LAw—Dismissats UNpER Loyatty ProcrRaM— 
Errect oF Sixt, FirraH, AND First AMENDMENTS.—Appellant, 
Dorothy Bailey, was dismissed from a civil service position with the 
Federal Security Agency after a loyalty investigation indicated her 
affiliation with subversive organizations. The dismissal order also 
barred her from applying for federal employment for three years. 
Appellant denied disloyalty in answer to interrogatories and in a 
hearing before the Regional Loyalty Board. Numerous witnesses and 
affidavits were presented in Miss Bailey’s behalf, but no one appeared 
to testify against her. The adverse information was derived from 
confidential files of the Federal Bureau of Investigation, and con- 
sisted of statements taken by unnamed government agents from 
anonymous and unsworn informants. Specificity of names, dates and 
places involved was refused appellant and her request for identifica- 
tion of her accusers was denied for security reasons. An appeal to 
the Loyalty Review Board resulted in affirmance of the dismissal and 
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proscription order. In an action by appellant for a declaratory judg- 
ment and order of reinstatement, the district court granted a motion 
for summary judgment in favor of defendants, Security Agency Ad- 
ministrator, Civil Service Commission, and Loyalty Boards. On ap- 
peal, held, Edgerton, J., dissenting, dismissal for disloyalty, pursuant 
to Ex. O. 9835, 12 Fep. Rec. 1935 (1947), constitutes a valid exer- 
cise of the executive removal power, nonviolative of any constitu- 
tional or statutory restriction, and is affirmed. However, proscrip- 
tion from federal employment for three years is “punishment”, and 
absent compliance with Sixth Amendment judicial process, the trial 
court must be reversed as to this part. Bailey v. Richardson, 86 App. 
D. C. 248, 182 F. (2d) 46 (1950), aff'd (by equally divided court), 
Docket No. 49, U. S. Sup. Ct., April 30, 1951, 19 LW 3296. 

Historically, the rule seems well settled that Art. II, Sec. 2 of the 
Federal Constitution gives unrestricted summary removal power to 
the President, as to purely executive officers. Myers v. United States, 
272 U. S. 52, 47 Sup. Ct. 21, 71 L. ed. 160 (1926). The power to 
remove is a necessary incident of the power to appoint. Parsons v. 
United States, 167 U. S. 324, 17 Sup. Ct. 880, 42 L. ed. 185 (1897) ; 
Ex Parte Hennen, 13 Pet. 230, 10 L. ed. 138 (U. S. 1839); Kohl- 
man v. Smith, 71 F. Supp. 73 (W. D. Pa. 1947). An officer 
whose function is primarily executive in nature falls within the doc- 
trine of the Myers case, supra. Morgan v. Tennessee Valley Author- 
ity, 115 F. (2d) 990 (C. C. A. 6th, 1940), cert. den., 312 U. S. 701, 
61 Sup. Ct. 806, 85 L. ed. 1135 (1941). But legislative restraints are 
upheld where the official’s duties are primarily quasi-judicial or quasi- 
legislative. Humphrey's Executor v. United States, 295 U. S. 602, 
55 Sup. Ct. 869, 79 L. ed. 1611 (1935). Congress may invest the ap- 
pointment and removal of inferior officers in department heads, Const. 
Art. II, Sec. 2, and prescribe regulations restricting the exercise of 
the power, United States v. Perkins, 116 U. S. 483, 6 Sup. Ct. 449, 
29 L. ed. 700 (1886), but until it does this expressly, the power of 
executive removal remains in the executive discretion. Taft, C.J., in 
Myers v. United States, supra at p. 161. 

In the instant case the court found that appellant Dorothy Bailey 
was not in the classified civil service within the meaning of the Lloyd- 
Lafollette Act, 37 Strat. 555 (1912), as amended 62 Start. 354 
(1948), 5 U. S. C. Supp. III, § 652 (1950), and therefore was not 
entitled to the benefit of the statutory procedure established for the 
removal of persons within the classified service. Accordingly, the 
dismissal is valid unless the procedure utilized is prohibited by the 
Constitution. Cf. Deak v. Pace, 185 F. (2d) 997 (App. D. C. 1950). 

Appellant contended that the action taken contravened the guaran- 
ties of the Sixth, Fifth and First Amendments. Most of her ob- 
jections were sustained by Edgerton, J., in his dissent. Prettyman, J., 
speaking for the majority, agreed with appellant’s contention that a 
three-year proscription from federal employment is a “punishment” 
and may not be imposed without affording the judicial process 
guaranteed by the Sixth Amendment. This conclusion was based on 
United States v. Lovett, 328 U. S. 303, 66 Supp. Ct. 1073, 90 L. ed. 
1252 (1946), which held invalid as a bill of attainder an appropria- 
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tion bill rider which sought to permanently bar three government 
employees from federal employment by denying them payment of 
salary. The court construed the Lovett decision as affecting only 
the proscriptive features of the statutory section involved, and not 
condemning dismissal alone. Since the language of the statute was 
not divisible, the automatic result of invalidating the section was to 
apparently nullify the dismissal along with the proscription. The 
court in that case could not rewrite the section; it could only uphold 
or declare it void. Edgerton, J., in his vigorous dissent, viewed the 
Lovett decision as intending an adjudication that dismissal alone, 
for disloyalty, amounted to “punishment” within the definition of a 
bill of attainder. It is submitted that the language of that decision 
does not demand such a construction, and the majority correctly held 
that the court was only concerned with proscription. A sizeable group 
of cases support the rule that mere dismissal from the government 
service does not require judicial process. Bailey v. Richardson, supra 
at p. 258, note 34. 

The second problem involved is whether the due process clause of 
the Fifth Amendment requires a full quasi-judicial hearing before a 
civil service employee may be dismissed on grounds of disloyalty. The 
court’s view is that any hearing afforded is allowed as a matter of 
discretionary executive policy, not of right, and should not limit the 
power of removal itself, or bring any constitutional considerations 
into play. In related fields, where personal rights, or quasi-rights, 
are involved, the Supreme Court has taken a rather strict view. Thus, 
in deportation proceedings, the requirement of a hearing has been 
read into the Immigration Act, so as to harmonize it with the due 
process mandate of the Constitution. The Japanese Immigrant Case, 
189 U. S. 86, 23 Sup. Ct. 611, 47 L. ed. 721 (1903) ; Eisler v. Clark, 
77 F. Supp. 610 (D. C. 1948). One who is being deported as an 
alien under an Executive Order, and claims American citizenship, is 
entitled to a judicial hearing on the question of citizenship. Ng Fung 
Ho v. White, 259 U. S. 276, 42 Sup. Ct. 492, 66 L. ed. 938 (1922). 
And there must be a “fair hearing” meeting a standard of “basic 
fairness.” Bridges v. Wixon, 326 U. S. 135, 65 Sup. Ct. 1443, 89 
L. ed. 2103 (1945). Similarly, in Selective Service proceedings, the 
board’s classification of a draftee is subject to court review, Estep v. 
United States, 327 U. S. 114, 66 Sup. Ct. 423, 90 L. ed. 567 (1946), 
and must be supported by “substantial evidence” to obtain, Cox v. 
United States, 332 U. S. 442, 68 Sup. Ct. 115, 92 L. ed. 59 (1947). 
On the other hand, removals or dismissals of government employees 
have been upheld where no procedural safeguards were maintained. 
Shurtleff v. United States, 189 U. S. 311, 23 Sup. Ct. 535, 47 L. ed. 
828 (1903); Reagan v. United States, 182 U. S. 419, 21 Sup. Ct. 
842, 45 L. ed. 1162 (1901); Gadsden v. United States, 78 F. Supp. 
126 (Ct. Cl., 1948). There is no constitutional right to government 
employment. McAuliffe v. City of New Bedford, 155 Mass. 216, 220, 
29 N. E. 517 (1892). Nor can it be said that one has a property 
right therein. Taylor v. Beckham, 178 U. S. 548, 20 Sup. Ct. 890, 
44 L. ed. 1187 (1900). One does not hold government office by 
contract. Crenshaw v. United States, 134 U. S. 99, 10 Sup. Ct. 431, 
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33 L. ed. 825 (1890). The official enjoys a mere privilege or agency 
relation revocable by the sovereignty at will. Butler v. Pennsylvania, 
10 How. 402, 416, 13 L. ed. 472 (U. S. 1850). The sounder author- 
ities would seem to indicate that executive removals of inferior ex- 
ecutive employees is not within the coverage of the Fifth Amend- 
ment, in the absence of statutory restriction, since requiring compli- 
ance with due process of law in such matters as adequacy of evidence 
or disclosure of witnesses, names and dates is inconsistent with the in- 
herent discretionary power declared by the Myers case to rest in the 
executive department. 

Indorsing appellant’s objection that her dismissal abridged the 
First Amendment rights of free speech and assembly, Edgerton, J., 
insisted that the action here sought to regulate political thought and 
views. He asserted that the case relied on by the majority, United 
Public Workers v. Mitchell, 330 U. S. 75, 100, 67 Sup. Ct. 556, 
91 L. ed. 754 (1947), upheld dismissal based not on views but on 
political activity. Conceding this, it would still appear that the instant 
case is clearly within the rule of that decision. The dissent fails to 
recognize that the court here was not concerned with influencing Miss 
Bailey’s political beliefs at all, but was dismissing her for “acts,” 
including attendance at Communist meetings and association with 
Communist Party members, which “acts” offer reasonable grounds 
for belief of her disloyalty. 

The court refused to accept appellant’s further contention that dis- 
missal for disloyalty is an exception to established doctrines and rules 
governing dismissals, since it is extremely injurious to one’s reputa- 
tion and highly prejudicial to chances for future employment. Bailey 
v. Richardson, supra at p. 265. As a rule, executive removal of ex- 
ecutive officials is final, if statutory requirements are met. Maghan v. 
Board of Com’rs. of D. C., 78 App. D. C. 370, 141 F. (2d) 274 
(1944); Levine v. Forley, 70 App. D. C. 381, 107 F. (2d) 186 
(1939), cert. den., 308 U. S. 622, 60 Sup. Ct. 377, 84 L. ed. 519 
(1940). Little distinction seems to be made, as to damage caused the 
one removed, whether the cause for removal be “tactless or unco- 
operative conduct,” Levy v. Woods, 84 App. D. C. 138, 139, 171 F. 
(2d) 145 (1948), or more offensive acts involving moral turpitude, 
Kent v. United States, 105 Ct. Cl. 280 (1946) (malfeasance in 
office) ; Golding v. United States, 78 Ct. Cl. 682 (1934), cert. den., 
292 U. S. 643, 54 Sup. Ct. 776, 78 L. ed. 1494 (1934), (attempts 
at seduction by force); Eberlein v. United States, 53 Ct. Cl. 466 
(1918), aff'd, 257 U. S. 82, 42 Sup. Ct. 12, 66 L. ed. 140 (1921) 
(accepting bribes). Although the dissent of Edgerton, J., paints an 
emotionally appealing picture of the prospective hardship flowing 
from the court’s holding, see Bailey v. Richardson, supra at p. 272, 
which is not disputed by the court on moral grounds, nevertheless, 
it is well established that if the government, in the valid exercise 
of a governmental power, injures an individual, that person has no 
redress. Cooper v. O’Conner, 69 App. D. C. 100, 104, 99 F. (2d) 
135 (1938); United States v. Sanders, 145 F. (2d) 458, (C. C. A. 
10th, 1944). In matters involving national security, the interests of 
the government must prevail, despite hardship to the individual, 
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where no constitutional rights are violated. Interference by the 
courts with the executive department in the performance of ordinary 
duties would be productive of nothing but mischief. Perkins v. 
Lukens Steel Co., 310 U. S. 113, 60 Sup. Ct. 869, 84 L. ed. 1108 
(1940); Decatur v. Paulding, 14 Pet. 497, 10 L. ed. 559 (U. S. 
1840). This proposition would appear to be especially applicable in 
the instant case, where delay and disclosure of confidential informa- 
tion might easily jeopardize the security of our government and create 
conditions favorable to those who have as their admitted goal the 
destruction of our democratic way of life. It is believed that the 
court followed settled precedent and sound reasoning in the disposi- 
tion of the case. P. H. F., Jr. 


CoNnsTITUTIONAL LAW—RELEASED TIME For RELIGIOUS Epuca- 
TION—VIOLATION UNDER FourTEENTH AMENDMENT.—Petitioners 
were parents of children attending New York City public schools 
that allowed pupils to be excused from school a certain period each 
week for religious instruction, pursuant to a program of released time 
authorized by Section 3210 of the Education Law of the State of New 
York. Petitioners attacked the program as a violation of the consti- 
tutional reqirement of separation of church and state, and applied for 
an order directing respondents to discontinue this program in practice 
in New York City and to rescind the regulations promulgated by re- 
spondents respecting and authorizing such released time program. 
Held, by a three to two decision, that the statute providing for re- 
lease of public school pupils from school attendance to attend religious 
classes, and regulations adopted pursuant thereto were not in violation 
of the First Amendment as incorporated into the Fourteenth Amend- 
ment. Zorach v. Clauson, 102 N. Y. S. (2d) 27 (1951). 

The issue of released time was considered by the Supreme Court 
for the first time in 1948, when the plan operating in Champaign 
County, Illinois, was attacked as being unconstitutional. McCollum 
v. Board of Education, 333 U. S. 203, 68 Sup. Ct. 461, 92 L. ed. 649 
(1948). This case followed soon after that Court’s enunciation of 
the proposition that the provisions of the First Amendment respecting 
establishment of religion or prohibiting the free exercise thereof were 
absorbed into the Fourteenth Amendment and rendered the states as 
incompetent as Congress to pass such laws. Cantwell v. Connecticut, 
310 U. S. 296, 60 Sup. Ct. 900, 84 L. ed. 1213 (1940). 

The McCollum case arose when the petitioner challenged the legal- 
ity of the plan of released time whereby religious teachers employed 
by the Champaign Council on Religious Education went to public- 
school buildings during the regular hours set apart for secular in- 
struction and then and there gave instruction in religion as a substi- 
tute for the secular education provided by the compulsory education 
law. For this period of instruction pupils were grouped according to 
the faith indicated by their parents on cards distributed by the school 
authorities. Children who did not attend religious classes went to 
study halls or were otherwise occupied with regular school work. 
In holding this plan unconstitutional the Court found that the fore- 
going facts show a use of tax-supported property for religious educa- 
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tion and the close cooperation between public-school authorities and 
the religious authorities composing the religious council fostering this 
sectarian instruction. In addition, the operation of the state’s compul- 
sory education system was ascertained as being integrated with the 
religious program conducted by the separate religious sects, and thus 
materially assisting in the promotion of various sectarian beliefs. 
Therefore, under the Champaign plan, pupils compelled by law to 
attend school for secular education, were being released in part from 
their “legal duty” upon the condition that they attend religious classes. 
With the coexistence of all these repugnant features before it, the 
Court held that this program was beyond all question of doubt, a 
utilization of the tax-established and tax-supported public school 
system to aid religious sects to propogate their beliefs, and therefore 
falling squarely under the ban of the Fourteenth Amendment as in- 
terpreted in Everson v. Board of Education, 330 U. S. 1, 67 Sup. Ct. 
504, 91 L. ed. 711 (1947). 


The Supreme Court has also held that neither the Federal Gov- 
ernment nor any state can pass laws which aid all religions, a single 
religion, or favor one religion over another. Nor can a state or the 
Federal Government influence or compel one to attend or refrain 
from attending a church against his will. Neither can openly or 
secretly participate in the affairs of religious groups and vice versa. 
Everson v. Board of Education, supra. 

The decision in the McCollum case particularly focused attention 
on programs of week-day religious education operated in cooperation 
with the public-school system. Many school administrators attempted 
to eliminate what they thought to be the objectionable features of 
their programs; others discontinued their programs altogether. In 
a survey completed by the National Education Association in 1949, 
52.3 per cent of the schools discontinuing their religious education 
programs gave as their reason the Supreme Court decision in the 
McCollum case. THE Status oF RELicious EDUCATION IN THE 
Pusiic ScHoots (1949) p. 14. 


Notwithstanding the discontinuance of such released time programs 
in other states New York retained its program without change; not 
however, without contestation. In Lewis v. Spaulding, 193 Misc. 66, 
85 N. Y. S. (2d) 682 (1948), the petitioner, relying on the decision 
in the McCollum case, contested the released time program in practice 
in New York City, as a practice violative of the First Amendment 
requiring separation of church and state. The petition was dis- 
missed, the court holding that there was no allegation of facts descrip- 
tive of the manner in which the released time program complained of 
operated. The court concluded that the petitioner’s contention was 
that “released time” is per se unconstitutional by reason of the 
decision in the McCollum case. The Court in rejecting this proposi- 
tion, adopted the views of Frankfurter, J., expressed in a concurring 
opinion in McCollum v. Board of Education, supra at p. 231, wherein 
he stated: “We do not consider, as indeed we could not, school 
programs not before us which, though colloquially characterized as 
‘released time,’ present situations differing in aspects that may well 
be constitutionally crucial. Different forms which ‘released time’ has 
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taken during more than thirty years of growth include programs 
which, like that before us, could not withstand the test of the Con- 
stitution; others may be found to be unexceptionable.” Subsequent 
to the decision in Lewis v. Spaulding, supra, another attack was insti- 
tuted against the New York program in Zorach v. Clauson, 99 
N. Y. S. (2d) 339 (1950). This time facts concerning the actual 
operation of the program in New York City were presented. How- 
ever, the court held that assuming all of the facts set forth in the 
petition were deemed to be true, nothing had been shown to warrant 
a finding that the New York City “released time program” was un- 
constiutional. The case herein noted followed an appeal from this 
ruling. Apparently the court in the instant case relied upon the Frank- 
furter, J., view expressed in the McCollum case, that released time as 
such is not unconstitutional, and decided that the program in practice 
in New York City contained none of the constitutionally objection- 
able features of the Champaign plan. It is submitted that the ruling 
in the McCollum case, when applied to the difference in facts pre- 
sented by this case, does not warrant such a conclusion and that the 
view of the dissent holding this program in operation in New York 
City to be a violation of the constitutional requirement for separation 
of church and state is the more correct one. 


The Champaign plan was found to violate the First Amend- 
ment in three ways—use of tax-supported property for religious ed- 
ucation, cooperation of school authorities with representatives of 
religious groups and the fact that compulsory attendance laws were 
used to further sectarian beliefs. Whether these three repugnant 
features must concur before the program is unconstitutional, or 
whether the presence of only one of them would be sufficient, is not 
expressly stated by the court in the McCollum case. However, a 
guidepost is furnished by that court as to what is an unconstitutional 
program when Black, J., indicated that a state is affording an in- 
valuable aid to sectarian groups when it helps to provide pupils for 
their religious classes through the utilization of the state’s compulsory 
public school system. “This is not separation of Church and State.” 
McCollum v. Board of Education, supra. Thus the New York pro- 
gram possesses one of the objectionable features. A second objection- 
able feature, that of close cooperation with religious authorities, is 
also present. In theory the presence of this repugnant feature might 
not be apparent, as it is not the function of the school under the New 
York plan to bring about the pupil’s initial registration, nor to disci- 
pline him for failure to attend these classes. However, the practical 
existence of this feature is revealed in a study of the released time 
program conducted by the Public Education Association of New York 
City, where it was found that many teachers and principals of con- 
viction violate their instructions in this regard, in part because of 
loyalty to the church of their own affiliation, and in part because, as 
conscientious officials, they cannot countenance carelessness and ir- 
regularity in attendance on the part of children. RELEASED TIME FOR 
RELIGIous EpucaTIon In NEw York City Scnoors (1943) pp. 7-8. 
The presence of these two offensive features is considered to be 
sufficient to mark the New York City program as one utilizing the 
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tax-established and tax-supported public school system to aid religious 
groups to spread their secular beliefs, and therefore, unconstitutional 
as falling squarely within the ban of the Fourteenth Amendment. 
The mere absence of the use of public-school buildings for religious 
education is not in and of itself, sufficient to validate this program. 
This view is borne out by Reed, J., dissenting in the McCollum case, 
when he concluded from the opinions of the majority judges that any 
use of a pupil’s time for religious teachings, whether on or off school 
grounds, with necessary school regulations to facilitate attendance, 
falls under the ban. He reaches this conclusion notwithstanding one 
sentence of indefinite meaning in the Frankfurter, J., opinion wherein 
it is pointed out that other programs “colloquially characterized as 
released time,” factually dissimilar to the Champaign plan, might 
present a constitutionally crucial question. McCollum v. Board of 
Education, supra. 

In general it may be said that the greater dissimilarity between any 
particular program of religious education and the Champaign plan, 
the more debatable is the application of the McCollum decision. How- 
ever the New York plan segregates public school pupils and releases 
them as sectarian groups for religious education according to their 
faith, with a separate segregation of those refusing to join in such edu- 
cation, all in violation of the First and Fourteenth Amendments. It 
also makes use of the state’s compulsory education machinery and time 
as an aid in providing pupils for religious classes of sectarian groups. 
Such a plan violates the constitutional freedom of religion; encour- 
ages the creation and friction of sectarian groups in public schools, 
and forces the segregation of non-religious groups. E. E. A. 


[Note] This last annotation was prepared by a second-year student under 
the direction of the LAw Review staff. 
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CasEs AND MATERIALS ON INTERNATIONAL Law. By Edwin D. 
Dickinson. Brooklyn: The Foundation Press, Inc. 1950. Pp. 
xxix, 740. $8.00. 

The author stresses in his preface four features of this casebook. 
It is a short collection of materials suitable for all students as an 
introductory law school course of not more than two or three semester 
hours. There are no footnotes, but numerous editorial notes in large 
type “are intended to be read.” An attempt is made to relate the 
factual bases of international behavior to the development of legal 
solution. Finally, the cases and materials under each substantive 
topic are separated according to their occurrence in the international 
forum and national forum. 

The most distinguishing feature of the book is the important role 
assigned to “materials”—particularly to the editorial notes. This is 
a real departure from the typical casebook organization customarily 
employed for the instruction of American law students. Of course, 
various International Law casebooks have presented in addition to 
cases, (court decisions, aribtration awards or advisory opinions), 
other source materials. Excerpts from learned treatises, research 
restatements, and treaties, as well as editorial footnotes in small print 
were often packed with most valuable supplementary information. 
The real emphasis heretofore has been on the cases. The reason for 
this is not only the insistence on the American case method in legal 
training. It is also due to the basic American conception of Interna- 
tional Law as being the product of state practice as reflected in con- 
crete cases. Even the leading treatises, such as Hackworth and Hyde 
reflect the same conception. The merits of such a practical juridical 
approach to International Law is that it is presented as a living reality 
of practical use. This is particularly useful to the “civilian”, brought 
up within the orbit of the Continental European School, with its 
emphasis on the theoretical approach, its scientific presentation and 
teaching methods based on logically developed abstract concepts. 

On the other hand, good reasons call for a balanced selection of 
International Law teaching materials. First of all, the time available 
in a law school curriculum for International Law is limited. Every 
possibility to organize an adequate course in the most time-saving 
and instructive manner must be used. Other reasons result from 
the unique nature of International Law. To mention only the most 
obvious ones: International Law originated within the sphere of 
Civil Law. It has been developed, largely in the Continental legal 
pattern of thought, given to a conceptual and theoretical approach. 
Therefore, it cannot be taught adequately by exclusive presentation 
of cases. It is essential for the American law student to have some 
understanding of the concepts and methods used by “civilians”, in 
order to enable him to work intelligently with them. Furthermore, 
International Law in its present state of development, consists to a 
large extent of positive rules created by agreement. These call for a 
summarized, systematic presentation and for interpretation. The 
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general techniques as developed in civil law are admirable for this 
purpose. 

Therefore the author’s undertaking to provide systematic notes and 
material with the cases must definitely be welcomed. This approach 
has been anticipated with good results in English teaching, as evi- 
denced by Pitt Cobbet’s Cases ON INTERNATIONAL Law. The later 
editions of this work present a mingling of Anglo-American and Conti- 
nental conceptions. The same tendency towards combination of 
“cases and text’ is evident in at least some fields of domestic law, 
particularly in branches widely governed by statute law. For exam- 
ple, Cox’s Cases on Lazpor Law, and Casner & Leach, Cases AND 
TEXT ON Property, illustrate this trend in other fields. 

The author’s book is convincing proof of what can be accomplished 
by a blending of teaching materials. The cases are very well chosen. 
In spite of the effort made throughout the book to bring all the ma- 
terials up to date, some of the old classic cases are reprinted. Recent 
opinions illustrate the development of the relevant topic. The same 
may be said about the selection of texts. They include the most 
fundamental texts covering the United Nations and international co- 
operation—indispensable for a modern introduction to International 
Law. The most positive and concise information will probably be 
found in the author’s own notes, summarizing and annotating cases, 
furnishing additional bibliography and raising thought provoking 
questions. 

The entitled notes are written in a masterly manner. They furnish 
fundamental information hardly accessible otherwise to students, such 
as data on the evolution of the British Empire to a Commonwealth of 
Nations. They serve as an introduction to general problems and 
summarize applicable theory. Notes like the one on the Factual 
Bases of International Behavior should arouse real pleasure. 

The author’s segregation of materials between the domestic and 
the international forum might well be caused by his awareness of the 
fact that the above mentioned American way of handling International 
Law is, as Nussbaum put it (ConcisE History oF THE LAW OF 
Nations p. 276), “conducive to an obliteration of the borderline be- 
tween municipal and international law.” Whether it really will serve 
its purposes may seem doubtful and open to practical experimentation. 

Of course, the book with its limited range cannot by necessity cover 
the whole field of International Law, even to the extent it is taught in 
a regular course. But it certainly gives rise to the hope that a compre- 
hensive edition of the same kind may become available in the near 
future. Paut M. Craic.* 


Estate AND Girt TAXATION, CASES AND MATERIALS. By Boris I. 
Bittker. New York: Prentice Hall, 1951. Pp. vii, 494. $7.00. 


Hail to the “separatists”! The term, “separatists,” is used here to 
refer to those tax law academicians who advocate a division of the 
course of Federal Taxation? into two separate and distinct courses, 





* Member of the D. C. Bar. Former member of the Bar of Bavaria (Munich 
and Nuremberg Courts) for thirty years. 

1 Federal taxation, for the purpose of this review, is confined to federal in- 
come, estate and gift taxes. 
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(1) Federal Income Taxation and (2) Federal Estate and Gift Tax- 
ation. Professor Bittker is not the first pioneer * in this separatist 
movement, but, notwithstanding, he should be commended for a step 
in the right direction. The law of taxation is becoming increasingly 
complex and overflowing with twisting Code * provisions, regulations 
and judicial and administrative decisions. Up to the present, the 
treatment by most law schools has been to offer a one semester course 
in Federal Taxation with principal emphasis on income taxation and 
a subordinate role assigned to estate and gift taxation. Thus, the law 
schools’ method of handling the course of Federal Taxation coupled 
with the aforementioned complexities of modern day tax law finds the 
student, upon completing the course, possessed with a smattering of 
the main principles and a hazy exposé to the minutiae. The division 
of the course as currently offered into two separate and distinct 
courses would enable the student better to comprehend federal tax- 
ation * for he will see the component parts disjointed® and with a 
clearer and more distinct perspective. 

Having at the outset commended the author for writing a case book 
which obviously favors the separatist movement, let us now look to 
the case book, as such. 

The technique employed by Professor Bittker in commencing many 
of the sub-chapters by stating the applicable Code provisions and in 
some instances following them with historical background is a good 
one. Frequent insertions of Congressional committee reports and 
quotes from legal articles serve admirably as transitional and sub- 
stantiating material. In addition, certain of the insertions mentioned 
above perform the necessary function of making the reader aware of 
the need for an integration of the various federal taxes. In that 
regard, the procedure used in Part 2 to contrast the competing claims 
of estate and gift taxation in similar situations offers a good opportun- 
ity to the student to see the need for an integration of the two taxes. 

As to comprehensiveness in covering the field, it appears that the 
author has done well. It is believed however that undue emphasis 
has been placed on the section covering community property. The 
marital deduction having minimized the effect of community property, 
it would seem that the emphasis afforded the latter is no longer war- 
ranted. This criticism of undue emphasis also applies to the ex- 
tensive coverage of “transfers intended to take effect in possession or 
enjoyment at or after death.” The author justifies the extensive 
coverage by stating that “it is a rich store of material on the whole 
process of law-making-legislative, judicial and administrative.” It is 
believed that the statement of justification as well as the material to 
which it refers would be more appropriate in a case book on Legis- 


2 See Warren and Surrey, “Cases and Materials on Federal Estate and Gift 
Taxation” (1950). 


#Internal Revenue Code. 

4 Meaning limited as stated in Footnote 1. 

5 Disjointed in the sense that the two courses as proposed would be offered 
as units in different semesters. In effect, the reviewer believes that the study of 
the component parts as separate and distinct units will afford the student a 


clearer insight to the overall picture of federal taxation than the present method 
of offering one course and merging the component parts. 
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lation. In particular, the materials, if placed in the appropriate section 
of such a case book, could adequately reflect the inter-play of the 
legislative, judicial and administrative processes in circumscribing the 
law. 

The author, in the reviewer’s judgment, does not achieve much 
success in his attempt to portray graphically the computation of both 
the estate tax and the gift tax. Pages 63, 64 and 410 are utilized 
by Professor Bittker in an attempt to expose to the student the 
manner in which the statutory provisions unfold when they are trans- 
lated into “reality.” ° However, it is believed that the material on 
the computation of both taxes is insufficient and that the author would 
have done well by inserting’ actual forms with the computation 
thereon and with cross references to the cases and other materials 
concerned with the varying steps in the computation. 

The material in the book under review on state taxation is not 
sufficiently extensive to warrant separate treatment. Notwithstand- 
ing the author’s use of a general title which has reference to all types 
of estate and gift taxation, it appears that the author intended major 
emphasis for federal taxation and an inconsequential role for state tax- 
ation. As such, it would have been just as well to have either omitted 
it or to have used it as footnote material. In justification for omitting 
it entirely, it is to be noted that most state tax laws follow the pattern 
of federal tax laws. Thus, if the student is afforded adequate courses 
covering federal taxation, he will have the required knowledge of the 
basic fundamentals of taxation which will enable him to serve his 
clients in state tax matters. 

In concluding, the reviewer recommends the book to those institu- 
tions which are presently offering a course in Federal Estate and 
Gift Taxation; and for best results, it should be supplemented by 
actual reference to sample forms of the computation of both the estate 
and gift tax. In that regard, care should be taken that the varying 
steps of the computation be correlated with their corresponding sec- 
tions in the case book. Optional to the user are the following: 
whether to de-emphasize the community property section and the 
portion on “transfers intended to take effect in possession or enjoy- 
ment at or after death”; whether to omit the material on state tax- 
ation. 

As to those institutions which have not as yet adopted the separatist 
principle as enunciated above, it is hoped that the book under review 
and others that may follow of like category will serve as the necessary 


6 The term is used in the sense that the statutory provisions of most tax laws 
are rather complex and in many instances, it is difficult to comprehend their 
exact meaning when viewed in the abstract. However, their meaning becomes 
more clear and ascertainable when they are applied to specific situations and 
the accounting circumstances of the situations are reflected on the appropriate 
form. 


7 The publishers of the book also have published a pamphlet (Federal Estate 
and Gift Tax Specimen Returns, Second Edition. February, 1951). A cor- 
relation of the book and the pamphlet may afford the student the necessary 
exposé to the “reality” of tax laws. However, on a re-publication of the case 


book, incorporation of several of the sample forms now in the pamphlet into the 
case book may produce a better effect. 
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impetus for the institutions to “hop on the bandwagon” of the separa- 
tist movement. 

Taxation to the unitiated is a mass of complexity. A piece-meal 
treatment will afford the student a clear and distinct picture of the 
component parts and thus enable him better to understand the whole. 

Roy P. FRANCHINO.* 


* Attorney, Federal Communications Commission, Washington, D. C.; form- 
erly Instructor of Law, University of Detroit School of Law, Detroit, Michigan. 
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